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LOAN SALE AGREEMENT 

THIS LOAN SALE AGREEMENT (this "Agreement ") is dated and 
effective a s of the day and year as set forth on the cover page 
of this Agreement by and among MBNA AMERICA BANK, N. A. (the 
"Seller ") and HILCO RECEIVABLES, II, LLC (the "Buyer"). 

RECITALS: 

Recital 1. Seller desires (1) . to seli certain loa ns, 
r epresenting credit card and credit line r eceivables, as 
identified on the Ini tial Loan Schedule (as def ined herein) a 
copy of which i s at tached he reto as Schedule 1 . (the "Existing 
Loans ") and (i il to s e l l 'from time to time during the term of 
t his Agreement certain ~dditional Loans (as def ined herein) which 
a re described i n Section 2.3 here of and are charged off b y the 
Sel ler ("Addit i onal Loans " ) ; 

. Recital 2. The Seller ha s reached an agreement to sel l t he 
Exist ing Loans t o the Buyer and has reached an agreement to sell , 
t he Additional Loans t o t he Buyer f o r the consideration and under 
t he express terms, provi s i ons, conditions and limitations as set 
forth herein; 

Recital 3. Se ller is willing, subject to the · express terms, 
p rovisions, conditions, limitations, waivers and disclaimers as 
set forth herein, to s el l, trans fer , assign and convey to Buyer 
all of Seller ' s right, t itle and interest in, to and under the 
Exi sting Loans and the Additiona l Loans (collectively, t he 
''Loans" l ; and 

NOW, THEREFORE, i n consideration of the mutual promises 
here in set fort h and o ther valuable considerat ion, the receipt 
and sufficiency of which is hereby a cknowledged, Seller and Buyer 
agree as f ol l ows: 

ARTICLE I 

DEFINI TIONS AND I NTERPRETATION 

For pur poses of t his Agreement ·, the parties hereto agree to 
the fol l owing t e rms, which shall have t he meaning s indicated: 

Section · l .l. "Addit i onal Loans" means Loan s, in addi tion to 
the Existing Loans, which are described in Sect ion 2. 3. o f this 
Agreement and are to be purchased f r om the Se l l er by the Buyer 
under the t erms of this Agreement f+om time to time on the 
Addi tiona l Loan s Transfer Dates . 
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Section 1.2. "Additional Loans Cut-Off Date" means with 
respect to the Additional Loans, no lat er than the lOth calendar 
day of each calendar month, provided, however, that the firs·t 
Addition~l Loans Cut - Of f Date s hall be no l a t er than November 
l Oth 2004 ; each· such Addi t iona l Loans Cut-Off Date shall 
constitute the cut-off date with respect to Loans to be sold on 
the immediately following Additional Loans Transfer Date. 

Section 1. 3. "Additional Loans. Transfer Date" means, in 
each calendar month, the third Business Day following the Receipt 
Date occurring in such month; provided,· however, that the. first 
Additional Loans Transfer Date s hal l be November 15th, 2004 and 
provided further, that no Addi t iona l Loans Transfer Dates shall 
occur after the Termination Date . 

Section 1.4. "Af fi liate" means any affiliate of Buyer. 

Section 1.5.· "Agreement" means thi s Loan Sale Agreement, 
including the cover- page and all Addenda, Exhibit s and Schedules 
hereto . 

Section 1.6. "B.ill of Sale and Ass i gnment" ·means t he 
document ·to be delivered in accordance with Section 3 .1 to Buyer 
on or bef.ore each Transfer Date with r e s pect to the Loans 
purchased under this Agreement, substantially in the f orm 
attached hereto as Exhibit c, together with the Loan Schedule 
describing the Loans being sold on s uch Transfer Date. 

Section 1 .7. "Business Day" means a day that is not a 
Saturday, Sunday or l egal holida y recognized by the federal 
government . . 

Sectio n l.B. "Buyer" means, HILCO. RECEIVABLES II , LLC at 
the time of original execution of this Agreement and, . from time 
to time, upon assignment of the rights and obligations her-eunder 
to an Affiliate as provided in Section 11 .2. of this Agreement, 
Buyer shall mean such Affi liate ~ 

Sect ion 1.9. "Claim" means any c :laim, demand, cause of 
action, j~dgment, loss , damage, penalty, fines, for feitures, 
fees, liability, cost and expense (including attorneys' fees, 
whether suit is instituted or not); whether known or unknown, 
liquidated or contingent . . 

Sect i on 1 .10.. "Current Balance" means the app.roximate 
unpaid balance in United Sta~es Dol1ars for each L9an sold 
hereunder. The current Balance for the Existing Loans i s as set 
forth in the Initial Loa n Schedules and the Current Balance for 
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each Additional Loan shall be the approximate unpaid balance in 
United States Dollars for such Additional Loan as set f orth in a 
Loan Schedule delivered by the Seller to the Buyer at t .he time of 
the sale o f the Addit ional Loan. The Buyer ackriowledges that the 
f i gure provided as the Current Bal ance for any Loan may include 

. interest (accrued or unaccrued ) , costs, f ees a nd expenses and it 
is possible t hat the figure provided as the Current Balance f or 
any Loan ma y not reflect credits for payments made by or on 
behalf o f a ny Obligor prior to the applicable Cut-Off Date for 
the immediately preceding payment period. This figure ·may also 
reflect payments made by o r on behal f of any Obiigor which have 
been deposited and creqited to the current Balance of s uch Loan , 
but tha t may subsequentl y be returned to Seller due to 
insufficient funds to cover such paymen_ts·. · 

Section 1. 11. "Cut - Of f Date" means , with respect to the 
Existing Loans , the Ini tial Cut-Off Date and, with respect the 
Additional Loans sold on. any Additional Loans Transfer Date, the 
immediately preceding Additional Loans Cut-Off Date. 

Section 1 . 12. "Evi dence of Indebt edness" means with respect 
to each Loan : (a } each loan agreement, l ine o f credit agreement, 
or other evidence of indebtedness for s uch Loan, judgment, 
deficiency or charge-off ·with respect. to any Obligor; (b) any 
judgment against any Obligor; (c) any settlement agreements or 
other evidence of comp·romise by the creditor relating to the 
amounts due under any Loan with respect to any Obl igor or (d) any 
other evidence, including , without limitation, any Loan payment 
h i story data o r computer pri ntouts, creditor notations or any 
other Loan summary information upon which a creditor could 
reasonab l y rely in asserting· tha t the same represents a balanc.e 
due and owing on a right of collect{on with respect to any 
Obligor. THE EXISTENCE OF AN EVIDENCE OF INDEBTEDNESS SHALL 
EVIDENCE AN UNPAID AND OUTSTANDING CLAIM AGAINST AN OBLIGOR BUT 
SHALL NOT BE DEEMED TO I MPLY THAT THE DEBT EVIDENCED THEREBY IS 
ENFORCEABLE. THE EVIDENCE OF INDEBTEDNESS MAY BE SUBJECT TO 
BANKRUPTCY OR OTHER ENFORCEMENT OR COLLECTION RESTRICT~0NS. 
The Evi dence of I ndebtedness may i nc l ude,· without limitation, 
original documents or copies thereof, whether by photocopy , 
microfiche, microfilm or ·o ther reproduction process. Such 
Evidence of Indebtedness shall be provided t9 the Buyer on a 
case-by-case basis wher• proof of Obli gor's obligation to pay is 
required, pursuant to the requirements and restrictions set forth 
in Exhibit B to this Agreement. Buyer expressly acknowledges 
that the sol e Evidence of I ndebtedness -to be del ivered to Buyer 
on any Transfer Date under ·the terms and provisions of this 
Agreement for any Loans shall be the information set forth on t he 
Loan Schedule provided to the Buyer on computer tape o r diskette, 
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with any a mendments or changes as shall be forwarded to the Buyer 
pursuant to the terms and provisions of this Agreement. 

section 1.13. "Existing Loans" means the Loans set forth in 
the I nitial Loan Schedule, being the Loans sold on the Existing 
Loans Transfer Date. 

Section 1. 14. MExisting Loans Pur chase Price" means an 
amount equal to 6.3 6% of the Current Balance of the Exi sting 
Loans , which Purchase Price is to be paid on the Transfer Date. 

Section 1.15. "Existing Loans Transfer Date" means no l ater 
than October 15th, 2004. 

Sect ion 1. 16. "Financial I nstrument s Trust Account" means 
the account designated by Seller from time to time into which 
Buyer shall deposi t the Purchase Price. 

Sect i on 1.17. "Information" means the confidential 
information and o ther information about the Loans supplied by · the 
Seller, from time to time, to the Buyer and any work product s or 
other material s produced from or incorporating such information. 

Section 1.18 . "Initial Cut-Off Date" means .no later than 
-October lOth, 2004. 

Section 1.19. "Initial Loan Sc hedule " means the Loan 
Schedule describing the Existing Loans to be trans ferred on 
October lOth, 2004 which shall be d e livered to t he Buyer on or 
prior to the Existing Loans Transfer Date a copy of which Initial 
Loan Schedule shall be attached hereto as the initial schedule 
contained in Schedule 1 hereto. 

Section 1. 19a. "Lien" means any mortgage, .l ien , pledge , 
charge, security interest or encumbrance. 

Section 1.20. "Loan Schedule" means the Loan schedule 
del ivered on computer tape or diskette for any sale of the Loans 
purchased by Buyer pursuant to the terms and provisions of this 
Agree ment or repurchased by Seller pursuant to the provisions of 
Arti cle 8, and with respect to the sale of Loans to the Buyer, 
setting fort h a t least the following informat ion concerning each 
Loan: the loan numbers, if any, for Seller (but not necessarily 
the loan numbers maintained or assigned by Sel l er), the name, 
address (including state and zip code) , Social Securi ty number 
and avai lable telephone numbe rs of Obl igor, name o f any co-maker 
(i f available), the date of charge-off , the last payment date, 
the interest rate immediately preceding charge off (if available) 
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and the Current Balance o f each of t he Loans a s approximated by 
Se ller. A copy o f the Loan Schedul e s f or t he Existing Loans and 
a copy of the Loan Schedule for each sale of Additional Loans 
shall be a t"tached hereto as Schedule 1 . 

Section 1. 21 . "Loans" means (a) the obligations sold f rom 
time to time pursuant to this Ag·r eement as identifie d .in each 
Loan Schedule del ivered by the Sel ler to the Buyer and which 
obligat ions represent unsecured credit card and credi t line 
receivables which have been charged off by t he Seller i (b ) a ll 
rights, powers , Liens or security interests of the Sel~er 
r e lating to the obligations identified in subsect ion (al of this 
definition; (c) any j udgments founded upon an Evidence of 
Indebtedness, to the extent a ttributable thereto, and any lien 
arising therefore; and (d) the pro:Pri.etary interest of Seller in 
any Evidence of Indebtedness, forming the subject matter of a ny 
litigat ion ( i ncluding, wi thout l imitat ion, any foreclosure , 
j udgment, defic iency or charge-of f ) or bankruptcy to wh.i ch Seller 
i s a party or cla imant. Nothing in this defi nition shal l be 
deemed to imp.ly t ·hat the Loans are enforceable; the Loans may 
constitute unenforceable Loans. "Loan" refers to an individual 
Loan and "Loans " refer s, coll ectively, to a ll of t he Loan s 
purchased by Buyer pursuant to this Agreement including the 
Exist i ng Loans and Additional Loans. 

Section 1. :22 . "Obli gor" means with respect t o each Loan , 
the obligor (s} on an Evidence of Indebtedness , including , without 
limitation, any and all makers, and the guarantors , sure.ties or 
other persons o r ent ities liable on the Loan . . 

Section 1 . 23 ~ "Pur cha.se P:t:ice" means, with respect to the 
Existing Loans sold on the I n i tial Loans Transfer Da t e, the 
Existing Loans Purchase Price and, with respect to the Addi t ional 
Loans s old on any Additional Loans Transfer Date, the purchase 
price 'for such Additiona l Loans determined a s set f orth in 
Section 2. 4 of this Agreement:. 

Section 1 . 24. "Receipt Date " means a date, not l ater than 
the 12th calendar day o f each calendar month, commencing i n 
October 2004 , being the date on which the Buyer receives from the 
Sel l e r a c omputer tape or electronic fi le containing the l ist of 
Additional Loans t o be sold on t he Addi t ional LoansTransfer Date 
in such month. 

Section 1. 25 . "Retained Claims" means with ·res pect t o each 
Loan , t he c laims or causes o f action retained by Seller pursuant 
t o Article XVI. 
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Section 1.26. "Retention Price" means that amount 
.calculated in accordance wi th the provisions of Section 5.2. 

Section 1-27. "Termination Date" means March 31st, 2006 
provided, however, that if this Agreement i s terminated pUrsuant 
to Article XII of t his Agreement, the Termination Date shall be 
such earlier date as is determined by the Seller or the Buyer in 
accordance with the terms o f Article XII. · 

Section 1'. 28. "Termination Event " means a Termination Event 
designated as such by the Seller or the Buyer in accordance with 
the terms of Article XII . 

Section 1 .29. "Transaction Documents" means t his Agreement, 
the Confidentiality Agreement attached hereto as Exhi bit F, and, 
with respect to the parties thereto, each Assignment ar,1d 
Acceptance Agreement entered into pursuant to Section 11 .2 
hereof, and, with respect to each of such documents, al l addenda, 
exhibits and schedules thereto. 

Secti on 1.30. "Transfer Date" means each date on which 
~cans are to be transferred from the ~eller to the Buyer and on 
which the Purchase Price is due; Transfer Date includes each 
Existing Loans Transfer Date and each Addit ional Loans Transfer 
Date. 

Section 1. 31. "Transfer Documents" means the Bill of Sale 
and Assignment in substantially the form of Exhibit C hereto 
(accompanied by a Loan Schedule) , which Bill of Sale and 
Assignment the Buyer and Seller hereby deem appropriate for. the 
transfer of Seller's r ight, tit le and interest in and to the 
Loans purchased by Buyer pursuant to this Agreement. 

Section 1.32. "Wire Transfer Instructions" means the 
instructions for wire transferring the Purchase Price to Seller 
as set forth on Exhibit D attached hereto or as set forth in any 
other wri t ten notice from the Seller to the Buyer. 
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Section 1 : 33. Int erpretation of Use of . the Term "Bti.yer". 
Wherever in t hi s Agreement .the term "Buyer" is used, such term 
shall refer to t he ent ity which is then the Buyer hereunder, 
provided, however, that wi th respect to obligations incurred and 
act ions taken by an ent .ity while it was the Buyer and wi th 
respect to the servicing and other ongoing matters related to 
Loans purchased by an entity while it was a Buyer hereunder, the 
term "Buyer" shall inc l ude such pr i or Buyers and assignment of 
the rights and obligations hereunder from one Buyer to the next 
shall not relieve any entity from the obligations it incurred 
while it was the Buyer hereunder or from the ongoing obligations 
with respect to Loans purchased while such entity was the Buyer 
hereunder. 
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ARTICLE II 

PURCHASE AND SALE OF THE LOANS 

Section 2.1. Agreement .t o Sell artd Purchase Loans. Seller 
agrees to sell, and Buyer agrees to purchase on the Existing 
Loans Transfer Date the Existing Loans described on the Initial 
Loan Schedule, at the Existing Loans Purchase· Price and subject 
to the terms, provisions, conditions; 1imitations; waivers and 
disc laimers set forth in this Agreement. Seller agrees to sell·, 
and Buyer agrees to purchase , on each Additional Loans Trans fer 
Date, the Additional Loans (whether now existing or hereafter 
·generated) described in the Loan Schedule provided by the Seller 
with respect to such sale, at the price and subject to the terms , 

· provisions, · conditions, limitations, waivers and. disclaimers ·set 
forth in thi s Agreement. The Seller's right, title and interest 
·to the Loans· purchased by the Buyer shall be transferred and 
assigned by deliv.ery of the Transfer Documents to the Buyer. 

' BUYER EXPRESSLY ACKNOWLEDGES AND AGREES THAT THE ORIGINAL ACCOUNT 
NUMBER WHICH IDENTIFI ED ANY LOAN (PRIOR TO I TS CHARGE OFF BY. THE 
SELLER AND THE ASSI GNMENT OF A NEW ACCOUNT NUMBER} AND THE 
ACCOUNT RELATING TO THE ORI GINAL ACCOUNT NUMBER, ARE NOT BEING 
PURCHASED UNDER THIS AGREEMENT AND THAT BUYER WILL NOT ASSERT ANY 
OWNERSHIP OR OTHER INTEREST OVER THE ORI GINAL ACCOUNT NUMBER OR 
THE ACCOUNT RELATING THERETO. SELLER AGREES TO PROVIDE THE 
ORIGINAL ACCOUNT NUMBER TO BUYER SOLELY FOR THE PURPOS E OF 
ALLOWING BUYER TO USE THE .ORIGINAL ACCOUNT NUMBER IN ITS 
COLLECTION ACTIVITIES RELATED TO THE LOANS. 

Section 2. 2. Existing Loans. The Purchase Price due on . the 
Existing Loans Transfer Date shall be paid by the Buyer to the 
Seller prior to the close of business on the Existing Loans 
·Transfer Date. Each such payment must be made i n immediat.e l y 
available funds in Uni ted States dollars by wire transfer to the 
Financial Instrume nts Trust Account in accordance with the Wire 
Transfer Instructions. 

Section .2.3. Sale and Amount of Addit ional Loans. On each 
Additional Loans Tr ansfer Date the Buyer wil l purchase those 
Addi tional Loans designated on the Loan Schedule and in the 
Transfer Document s for such Transfer · Date. Additional Loans will 
be those loans whfch the Seller has "charged off" within a period 
o f 45 days immediately preceding the Transfer Date ·of such Loans. 
The part ies agree that the aggregate Current Ba l ance of Loans to 
be sold on any addit ional Loans Transfer Date shall be not less 
than $40 , .QO OiOOO and. IlOt more than $70i000 ,000 as determined by 
Seller.. The parties agree that the Seller may elect to retain 
l oans which may qual ify as Addit i onal LOans and may retain l oans 
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which are wi thin one of the ·categories described in Section 5.3 
of thi s Agreement. The parties hereto agree that the Sel l er may 
sel l loans which qualify as Additional Loans to other thi rd .party 
purchasers, provided, however, that Seller will abide by the 
selection procedure r estrictions provided be low . 

The Seller agrees that in deter mining whi ch charged off l oans to 
sell as Addi t ional Loans and which to re tain , the Seller will not 
use selection procedures aft er charge of f which would mat erially 
alter the character or nature of the pools of l oans sold to the 
Buyer. The parties acknowledge that Seller's current policies 
and pr ocedures shall not be deeme~ · t o constitute adverse 
selection procedures. In determini ng which loans it will charge 
off in any period, the Seller will ·charge of f delinquent loans in 
the month they bill 180 days past due, wi th limi ted exceptions 
for accounts held back from charge off pursuant to Seller 's 
current procedures . In selecting loans for sales to different 
purchasers, i ncluding Buyer, Seller will use random selection 
procedures to draw specifi c pools from t he avail able loans. Not 
l ess t han four Business Days prior to each Addit ional Loans 
Transfer Date , the Seller .wil l notify the Buyer of the aggregate 
amount of t he Current Balances of all Loans to be sold on such 
Addit i onal Loans Transfer Date and the Purchase Price of such 
Additional Loans t .o be . sold on such Transfer Date and will 
provide Buyer with any change in Wi re Transfer Inst ructions for 

· such Additional Loans Transfer Dat e . 

Section 2.4 .. Payment of Purchase Price fo r Addi tional 
Loans. The Purchase Price for Additional Loans shall be 
determined as provided in this Sect ion 2.4. On each Additional 
Loans Transfer Date, the Purchase Price for the A9ditional Loans 
transferred on such date shal l be paid by the Buye r to the Selle r 
prior t o the c lose of business .on such date. The Purchase Price 
from such Additional Loans must be 'paid in immediately availabl e 
funds i n United States dollars by wire transfer to the Financial 
Instruments Trust Account in accordance wi th the Wi re Transfer 
Instructions . · 

The Purchase Price of the Additional Loans sold on an · 
Additional Loans Transfer Date shall be an amount equal to 6.36% 
of the Current Balance of the Addi tional Loans sold by the Seller 
on such Addit i onal Loans Tr ·ansfer Date. 

Section 2. 5 . Agreement to Ass ign/ Buyer's Right to Act. 
On each Transfer Date, after Sel l e r has confi rmat ion of the 

receipt of the Purchase Price due 'on such date, Seller shall 
del iver to Buyer a Bil l o f Sale and Assignment, substant ially in 
the form of Exhibit C hereto, executed by ' an authorized 

9 

/ 

MT-0123 



representative of Seller·, which Transfer D~cuments shal l sell, 
transf er, a ssign, set - over, quitclaim and convey t o Buyer, all 
right, ti t l e and interes t of Seller i.n and to each of the Loans 
sold on such Transfer Date , and the right to all principal and/or 
interest and/or other amounts due under the Loans and/or other 
proceeds of any kind paid t hereon af t er the applicable Cut-Off 
Date, but excluding any and all payments, proceeds or other 
considerat ion receive d by or on behalf of Seller on or before the 
applicable Cut -Off Da te with respect to such Loans, regardl ess of 
whether timely paid or applied, and excluding any amounts due or 
collected by Seller iri connection wi th any Retained Claims free. 
and clear of any and all Liens - and without recourse, warranty 
or representation . Upon each sale of Loans, the Loan Schedule 
relat i ng to such Loans shall be attached t o the Transfer 
Documents'· identifying t he Loans purchased by Buyer. 

Section 2. 6 . Payments Received. If Sel ler receives any 
credits, payments or other consideration distributed or paid by 
or on behalf of any Obligo r with respect to the· Loans prior to or 
on the applicable Cut - Off Date, Seller shall be entitled to 
accept such payments or other consideration and Buyer sha l i not 
be enti tled to any cred i t, discount, refund or r eimbursement by 
Seller of any port ion o f the Purchase Price. The amount of any 
payment shall ei ther be reflected in the principal balance of 
such Loan prior to the calculation of the Purchase Price paid by 
the Buyer or the Purchase Price shall be adj usted accordi ngly . If 
Seller sha l l receive any other credits, payments or other 
consideration distributed or paid by or on behal f of any Obligor, 
wi th respect to the Loans af ter the applicable Cut-Off Date , 
(except for any charge-back or re turn credited t o an Obligor's 
Loan, · for which Seller shall pay to Buyer an amount equal to the 
amount of such chargeback or return (in dollars ) multipl ied by 
6.36% ), Se l l er shall pay over and/or deliver such payments, or 
other cons ideration to Buyer (without i nterest thereon from 
Se l ler) within t en (10) days after the appl icable Transf e r Date 
and, if deemed necessary or appropriate by Seller, with an 
endorsement of payments tendered to Seller in t he form 
substantially as follows: "Pay to the order of [name of Buyer) 
without recourse and without representat ions or warrant ies of any 
type, kind, character or nature, express or impl ied." Beginning 
180 days after the Cut -off Date of this Agree ment,- Seller will 
deduct a payment processing service charge o f $2. 50 from any 
payment received by Seller which i t forwards to Buyer. If any 
Loan i s repurchased by Seller pursuant to Article v or VIII 
hereof, Seller shall not trarisfe r t o Buyer any payment s or other 
considerat ion pertaining to such Loan , regardless of when 
received. Seller may indicate on the r ecords re lated to. any of 
the Loans the date of receipt and amount of any payments. If 
Seller has deposited payments received from any Obligor and 
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issues a check or payment there fore to Buyer, Buyer sha l l bear 
the risk that any such payment so deposited by Seller may be 
returned due to insufficient funds. Seller shall have a period 
of thirty (30) days after ·the date Seller delivers to Buyer 
payments made by or on behalf of any Obligor· on or after the 
Cut-Off Date to notify Buyer in writing that any such payments 
were returned due · to insufficient funds and specifying the amount 
t hereof, whereupon Buyer shal l pay promptly, but not ' later than 
thirty (30) days following receipt of such not ice, to Seller or 
to such entity as Seller ·shall designate, the amount of such 
payment by check and identifying thereon the effective date of 
t he Sale . If, with respect to any repurchased Loan or any loan 
not transferred to Buyer, Seller sends to Buyer any f unds or 
Buyer receives any funds from any Obl igor, then Buyer shall 
immediately notify Seller and Buyer shall pay such funds to 
Seller wi thin thirty (30) days o f Buyer's receipt of such funds. 

ARTICLE III 

TRANSFER OF LOANS AND LOAN DOCUMENTS 

Section 3.1 . Assignment of Loans and Loan Documents/ Paid 
Off Loans. Seller shall, ?n or before each Transfer Date, de~iver 
the Transfer Documents to Buyer by regular or overnight mail to 
the address of Buyer set forth on Exhibit B to this Agreement . 
Buyer shall bear the risk of t ransportat ion of the ··Transfer 
Documents. The Bil l of Sale and Ass ignment s hall have the same 
effect as an individual and separate bill of sale and assignment 
o f each and every Loan. The Seller agrees .that it will attach to 
this Agreement and maintain in its fil es cop1es of each of t he 
Loan Schedules. The failure of Selle r to · execute a separate 
assignment of the Evidence of Indebtedness and/or enqorse any 
Evidence of Indebtedness , shall not constitute a default on t he 
part of the Seller hereunder and Buyer's sole recourse shall be 
to r equest additional documentation · pursuant to Section 3·. 2 
below. · TBE SELLER WILL NOT DELIVER ANY ADDI:TIONAL DOCUMENTS TO 
BUYER OTHER THAN THE TRANSFER DOCUMENTS ON THE TRANSFER DATE . 
Seller reserves the .r ight to retain copies of all or any portion 
of the documents delivered to the Buyer. 

Section 3.2 . Delivery of Additional Documents. All reques ts 
by Buyer for additional documentat ion after a Transfe r Date shall 
be governed by the delivery and transfer provisions of Exhib i t E. 
Seller shall have no obl~gation to deliver to the Buyer any 

documents or informat ion 'that · may exist but which is not in 
Seller' s possess ion, or which relates to Loans re tained by 
Seller. Buyer further agrees, acknowledges , confirms and 
understands that in the event that Buyer requests Seller to 
execute and de liver assignments or other documents ~n additi on to 
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. . 
the Transfer Documents , Buyer shall furnish Seller with copies of 
the proposed additional assignments or other documents for 
review, analysis, approval or amendment by Se ller, in its sole 
di scretion. The responsibility for all costs, fees and expenses 
of p reparing, executing and delivering any such additional 
assignments or such other document s as well as Seller' s 
reasonable attorney's fees in connection with a review of such 
addi tional assignments or other documents shall be the sole 
responsibili ty of Buyer and shal l be payable upon demand from 
Seller. Seller sha ll be under no obligation to execute the 
requested a ssignments or other documents . Buyer shall also be 
responsible for and shall pay the c~st s , ·fees, taxes and expenses 
of the filing and recording, if any; of the originals of such 
additional assignments or other documentation. 

ARTICLE IV 

SERVICING OF THE LOANS 

Section 4.1. Servicing After Trans fer Date . The Loans 
shall be sold and conveyed t o Buyer on a servicing- released 
basis. As of each Transfer Date, al l r ights, obligations, 
liabilities and responsibilities wi th respect to the servicing of 
the Loans sold on such Transfer Date shall pass to Buyer, and 
Seller shall be discharged from al l liability therefore, except 
for any applicable indemnification obligation, as provided in 
Section 10.2 hereof. Sel ler shall have no obl igation t o perform 
any servicing activities with respect to the Loans from and after 
the Transfer Date of such Loans. 

Section 4 . 2. I nterim Servicing/Buyer Bound. Until the 
applicable Transfer Date, Sel ler shal l continue ·to service the 
Loans t o be transferred and in connection t herewi th, Seller shal l 
have the r ight, among other things, to postpone any pend~ng 
litigation or bankruptcy matter until aft~r the Trans fer Date for 
such Loans. Buyer shall be bound by t he actions taken by Seller 
with respect t o any Loan prior to t he Transfer Date of such Loan. 
BUYER SHALL TAKE NO ACTION TO COMMUNICATE WITH ANY OBLIGOR OR ITS 
ACCOUNTANTS OR ATTORNEYS OR ENFORCE OR OTHERWISE SERVICE OR 
MANAGE ANY SUCH LOAN UNTIL AFTER THE TRANSFER DATE OF SUCH LoAN·. 
In no event shall Seller be deemed a fiduciary for the benefit of 
Buyer with respect to the Loans, or any Loan . 

Sect ion 4.3 . Buyer Service r Requi rements /Hold Harml ess and 
Indemni ty. Buyer s hall be r esponsible f or complying wi th all 
state and federal laws, r ules, r egulations and other s tatutory 
requirements, if any, with respect to the ownership and/or 
servic ing and/or collection of any of t he Loans from and after 
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the Transfer Date of such Loan including, without limitation, the 
obligation to notify any Obligor of the transfer of servicing 
r ights from Seller to Buyer. 

Section 4.4 Disputes With Obl tgors Resolved Solely Through 
Arbitration. Buyer ackno wledges and agrees t hat any cla im, 
dispute or acti 'on against an Obligor of a Loan shal l be resolved 
by binding arbi tration, pursuant to the t e rms and conditions of 
the underlying .loan agreement be tween Seller and such Obligor, 
which is assigned to and assumed by Buyer, pursuant to the terms 
of this Agreement. The underlying loan agreement provides that 
the arbitration shall be 'conducted by the National Arbi tration 
Forum, under the Code of Procedure in effect at the time the 
claim is filed. 

ARTICLE V 

REPURCHASE OF LOAN AND REFUND OPTION OF SELLER 

Sect ion 5.1. Seller's Right to Notification of Claims and 
Actions .. Buyer shall promptly not ify Seller of any Claim, 
written threatened Claim or pending or written threatened 
arbi tration or other legal proceeding by any Obligor against 
Seller that arises from or relates to any of the loans purchased 
hereunder 

Section 5.2. Retention Refund. If Seller determines in its 
sole discretion that any of the circumstances set forth in 
Section 5.3 exist with respect to any Loan and Seller elects to 
retain or repurchase the Loan, Seller · shall refund a portion of 
t he Purchase Price relat ing to .such Loan equal to the amount 
determined according to the following fo rmula: (i) (a ) the 
current outstanding principal balance of the Loan (or if ·such 
loan is to be retained prior to transfer to the Buyer the amount 
set forth on the Loan Schedule containing the Loan be~.:,g 

retained); multiplied by {'b)6. 36% then (ii ) the amount determined 
under the preceding clause {i ) , shall be · decreased .by the 
aggregate amount of othe~ payments, credits or othe r 
consideration, if any, attributable to such Loan only to the 
extent that such credits or other consideration were actual ly 
paid over or delivered by t he related Obligors or the Seller to 
the Buyer and were cashed for good funds. 
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Section 5.3. · Seller 's Right to Re tain and to Repurchase Loan (s) . 
If any of t he circums tances descri bed in (a), (b) or (c) of t his 
sect ion exi s t with. respect t o any loan which is ·charged of f by 
the Se ller , t he Seller may reta in such loan and not inc l ude such 
loan i n the Loans designated for sale or sold t o. t he Buyer. 

In addit ion , i f Sel l er det ermines ( i ) aft er the designation of 
Loans for sale and the determination o f Purchase Price of the 
Loans t o be sold on a ny Transfer Date or (i i) a fte r the Trans fer 
Date that any. of the following circumstances exis t with r espect 
to any o f such Loan or Loans, t hen Sel ler shall have the r ight 
but not the obl igation, to r efund t o Buyer t he Retention. Pri ce 
relating to s uch Loan (s} calculated pursuant to the provi sions 
set forth i n Section 5.2 and withdraw such Loan or Loans from t he 
applicable Loan Schedule and f r om the appl i cable Transfer 
Documents ·and Buyer, upon ten (10} days writ'ten notice, agr ees to 
reconvey such Loan or Loans to Seller: 

(a} The loan i s part icipated among different financial 
entit i e s o r depos itory institut i ons o r is other wise s ub j_ect to an 
agreement between Seller and anothe r deposi tory i nstitution or 
third party , which restricts or otherwise limits the sale, 
transfer or· assignment o f the l oan or the servicing of. t he l oan 
without obtaining the pr ior consent o f such ·thi rd party; or 

(b) Selle r determines t h.at there is a pending or 
thr eatened suit , action , arbitrat 'ion, bankruptcy proceeding or 
other l egal proceeding o r invest i gation r elating to the loan or 
any Obligor f o r such l oan and naming Sel ler or otherwise 
involving Seller's interes t therein in a manner unacceptable to 
Seller, or Se,l ler otherwise determines that such. matte.r cannot be 

· resolved and/or t ha t Seller 's i nterest therein ca.nnot be 
adequately protected without Seller owning such loan, or for 
which a settlement agreement was e ntered i nto prior to the Cut -
off Date f o r such loan; or · 

(c) Seller determines t hat t he loan is ( i ) cross 
defaul t ed, (i i ) cross collateralized, or (i ii) otherwise so 
i nextricably r elated to any l oan, asset ,. claim, or right of 
action owned by Seller or any o f · Sel ler's predece ssors i n 
interes t and not expressly t ransferred to Buyer pursuant t o thi s 
Agreement, t hat Seller dete rmines t hat i t 'reason~bly r equires t he 
retent ion . of such loan in order . ~o protect Sell er's i nte r ests i n 
such o the r loan, asset c la im. or right of action. 
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ARTICLE VI 

NO RIGHT TO REPURCHASE 

OTHER THAN SELLER ' S ~IGHT TO RETAIN OR REPURCHASE A LOAN 
PURSUANT TO ARTICLE V, OR SELLER'S DUTY TO REPURCHASE . A LOAN 
PURSUANT TO THE TERMS AND PROVISIONS OF ARTICLE VIII, BUYER 
ACKNOWLEDGES AND AGREES THAT THE LOANS MAY BE UNCOLLECTABLB LOANS 
AND MAY HAVE L:ITTLB OR NO VALUE AND THAT SELLER SHALL HAVE NO 
OBLIGATION TO REPURCHASE ANY LOAN SOLD HEREUNDER. 

ARTICLE VI I 

REPRESENTATIONS, WARRANTIES AND COVENANTS OF BUYER 

Buyer hereby represents, warrants and covenants, to and with 
Seller, as of the effective date -of this Agreement, as of the 

. Effective Date of each Assignment and Acceptance Agreement · 
entered into as provided in Section 11.2 of thi.s Agreement a nd as 
of each Transfer .Date th~t: 

Section 7.1. No Collusion. Nei ther Buyer 1 its affiliates , 
nor any of their respective officers, partners, agents, 
representatives, employees or parties in interest ( i) has in any 
way colluded, conspired, connived or agreed directly or 
indirectly with any othe.r bidder, firm or person to submit a 
collusive or sham bid or offer, or any b i d othe r tha n a bona fide 
bid, in connection wi t h the selection of t he Buyer to purchase 
the Loans subject to this Agree ment, or (ii) has, in any manner, 
directly or indirectly, sought by agreement or col-lusion or 
communication or conference with any other bidder, firm or person 
to fix the p rice or prices , or to fix any overhead, profit or 
cost element of the b id price or terms of the agreement the bid 
price or terms of the agreement of any other bidder with respect 
to the selection of the Buyer to purchase the Loans subject to 
this Agreement, or t o secure any advanta~es against Seller. 

Section 7.2. Authorization. Buyer is duly and legally 
authorized to enter into this Agreement and the other Transaction 
Documents and has complied with all laws, rules, regulations, 
charter provisions and bylaws to which i t may be subj ect or by 
which its asset s may be bound and that the undersigned 
r epresentative is authorized to act on behalf of and b ind Buyer 
to t he t erms of this Agreement. Buyer will dei1ver to Seller-, 
contemporaneously with this Agreement (or, where applicable , with 
the Assignment and Accep tance Agreement described in Section 11.2 
of this Agreement), a certified copy ot a resolution of its Board 
of Directors or manager, as applicable, authorizing Buyer's entry 
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i nto this Agreement through such r epr e sentative , togethe~ with 
such documents as ~vidence Buyer 's author i ty. 

Section 7.3. Binding Ob~1gations. Assuming due 
authorization, execution and delivery by Seller , this Agreement 
and each of t his other Transaction Documents and all of the 
obligations of Buyer hereunder and thereunder are the l egal, 
valid and binding obligations of Buyer, enforceable i n accordance 
wi th thei r r espective terms, excep t a s such en for cement may be 
l imited by bankruptcy, insolvency, reorganizat i on or other 
similar laws affecting t he enforcement of cred i tors' rights 
generally and by general equity principles (regardless of whether 
such enforcement is considered in a proceeding in equity or at 
law.) 

Section 7.4; No Breach o r Default. The execution and 
del ivery of t his Agreeme nt (or, whe re applicable , the Assignment 
and Acceptance Agreement described in Section 11 .2 of this 
Agreement) and the performance of i t s obligations hereunde r by 
Buyer will not conflict with any provi s i on of any l aw or 
regul a t i on t o which Buyer is subject or by which any of i ts 
assets may be bound or conflict with or resul t in a breac h of .or 
consti tute a default under any of the t erms, conditions or 
provi s ions o f any agreement or instrument to which Buyer i s a 
party or by which it or any of its assets may be bound, or any 
order or decree applicable to Buyer. 

Section 7.5. Nondisclosure and Compliance with Transaction 
Documents. Buyer is in ful l compl iance with its obligations 
under .the terms of the Conf identiality Agreement , attached hereto 
as Exhibit F and the te~s thereof are hereby incorporated 
here i n, subject to Buyer's ownership rights and i nterests 
acqui red by Buyer her eunde r . 

Section 7.6. identity . Buyer i s a "United States pe r son" 
wi thin the meaning of Paragraph 770 1 (a ) (30) o f t he Internal 
Revenue Code of 1986, a s amended. 

Section 7.7. No Affiliat ion With Se ller. Except as may 
have been p revious l y disclos e d to Sel l er i n writing, Buyer is not 

· o r has not been a ffiliated, direct l y or indirectly, wi th Seller, 
or any of its respective agents, affi liates o r e mployees. 

Section 7. 8 . Assistance of Third Parties . Buyer he reby 
agrees, acknowledges, confirms and understands that Seller shal l 
have no r esponsibil i ty or liabil ity to Buye r arising out of o r 
r elated to any t h i rdpar ty 's failure to assis t or cooperate with 
Buye r . In addition, Buye r is not r e lying upon t he cont inued 
ac tions or e f f orts of Seller or any t hird party i n connect i on 
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with its decision to purchase the Loans other than obligations of 
Seller contained herein. The risks attendant to the potential 
failure or refusal of third parties to assist or cooperate with 
Buyer and/or Seller in the effective transfer, assignment, and 
conveyance of the purchased Loans, and/or assigned rights shall 
be borne by Buyer. 

Section 7.9. Enforcement/Legal Actions/Unfair Collection 
Practices. Buyer covenants, agrees, warrants and represents that 
Buyer shall not institute any enforcement or legal action or 
proceeding in the name of Seller or any subsidiary or affil iate 
thereof. Buyer also represents, warrants and covenants not to 
take any enforcement actio~ against any obligor that would be 
commerc i al l y unreasonable except as permitted by applicable law 
and Buyer shall not misrepresent, mislead, deceive, or otherwise 
fail adequately to disclose to any part i cular Obligor the 
identity of Buyer as the owner of the Loans. Buyer further 
represents, warrants and covenants not to use, adopt, exploit, or 
allude to Seller or any name derived therefrom or confusingly 
similar therewith or the name of any other local, state or 
federal agency or association to promote Buyer's sal e, 
enforcement, collection, or management of the Loans. Buyer 
covenants, agrees, warrants and represents that it will not 
violate any laws relat ing to unfair ·credit collection practices 
in connection with any of the Loans transferred to Buyer pursuant 
to this Agreement. Buyer agrees, acknowledges, confirms and 
understands that there may be no adequat e remedy at law for a 
violat ion of the terms, provisions, condit ions and limitations 
set f orth i n this Section 7.9 and Seller shall have the right to 
seek the entry of an order by a court of competent jurisdiction 
enjo·ining any violation hereof. Buyer agrees to not ify Seller 
promptly of notice or knowledge of any Claim or demand. 

Sect ion 7. 10. Status of Buyer. · Buyer represents, warrants 
and certifies to Seller that it is (i) a financial institution, 
(ii) an institutional purchaser including a sophisticated 
purchaser t hat is in the business of buying or originating loans 
of. the type being .purchased or t hat otherwise deals in such loans 
in the ordinary course of the Buyer' s business, or (iii) an 
entity that is defined as an accredited investor under the 
federal securities laws . Buye r covenants, agrees, represents and 
warrant s that all infor~ation provided t o Seller o r its agents by 
or on behalf of Buyer in connection with this Agreement and the 
transactions contemplated hereby is true and correct in all 
material respects and does not fail .to state any fact required to 
make the information contained therein not misleading in .any . 
material respect". 
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Section 7.11. No Broker's/Finder •s Fees. Buyer has not 
dealt with any broker, agent or finder i n connection wi th the 
transaction contemplated by this Agreement that would give rise 
t o a c l a i m for a brokerage commission or finder 's fee. Buyer 
he reby indemnifies and agr ees to defend and hold harmless Seller 
f rom and aga i nst any c l aims for br okerage f e e s or commi ssions of 
any broker , agent or f inder result ing from the t ransaction 
contemplated by this Agreement. Buyer acknowledges that Seller 
shall have no liability for the payment of Buyer's brokerage 
fees, commissions or finder's fees in connection wit h the 
transaction contempla t ed by this Agreement. 

Section 7 . 12 . Buyer I nsurance Requirements. Buyer shall, at 
its sole cost and expense, procur e and mainta in i n full force and 
effect t he following insurance coverages wi th an insurance 
carrier which is at l east "A" rated by Best. 

General Liability 

Excess Liabili ty 

$2,000, 00 0 General Aggregate 
$2,000, UOO Product Aggregate 
$1,000,000 Each Occurrence 
$5 ,000,000 Each Accident 
$5,000,000 Aggregate 

Seller must be provide d a certificate of i nsurance evidencing 
that such coverage is in e ffect prior to execution o f this 
Agreement a nd upon each assignment t o a subsequent Buyer as 
provide d i n Section 11 .2 hereof. All certificates of i nsurance 
shall be amended to name Seller and its affiliates as · additional 
i nsur ed par ties, and shal l require that Seller be provided with 
at least 30 days advance written noti ce o f cance llation or 
material change in the stated cove rage of such insurance. 
Amended certi ficates of insurance s hall be delivered to t he 
attention of the Seller ' s Corporate Insurance Department at the 
address provided in Exhi bit A, and approved by said de partment 
prior to the commencement of any collection efforts by the Buyer 
on the Loans. Buyer shall furnish t o S.e ller renewa l certificates 
of i nsurance, on an annual basis , until al l collect ior. . •:fforts 
with respect to the Loans have ceased. · 

Section 7.13. No Proceeding. The r e is no litigation or 
administrative proceeding before any court, tribunal or 
governmental body presently pending or, to the knowledge of 
Buyer, threatened against Buyer which would have a material 
adverse effect on the transactions contemplated by , or Buyer's 
abil i ty to pe r f orm i ts ob~igations under, t h i s Agreement , or any 
of the other Transaction Documents. 

Section 7.14. Survival of Representations, Warranties and 
covenants. The representations, warrant i es and covenant s set 
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forth in this Article shall continue notwithstanding the closing 
on the sale of any Loans and notwithstanding the occurrence of a 
Termination Date . . 

ARTICLE VIII 

LIMITED REPURCHASE/REPRESENTATIONS AND WARRANTI ES OF SELLER 

Section 8. 1. Limited Repurchase at Buyer' s Option. The 
Buyer may two t imes within one hundred eighty {180) days of the 
Trans fer -Date of a specific Loan pool {the firs t submit t a l must 
be wi t hin 60 days o f the transfer date) , s ubmit a l ist ing of 
Loans and r eqUire t he Sel l er to r epurchase Loans f rom such pool, 
i n the event that, wi th respect to any Loan on such l ist, prior 
t o t he applicab l e Cut-Off Date: 

1 . Al l Obligors have f iled an act ive bankr uptcy proceed i ng 
as of t he appl i cable Cut -Off Date which has not been 
adjudicated or discharged and t he Loan is l isted or i s 
reasonably l ikely to be listed as one of the obl iga tions to 
be extinguished in such proceeding; or , 

2. All Obligors were declared legally dead prior t o the 
applicable Cut-Of f Date ; or.~ 

3 . The Seller, or any of its duly appointe d agents, had 
delivered to a l l Obligors a re lease of l iability or. 
sat isfact i on o f the ir obligations to the Seller; or 

4. That the Seller, acting alone or in c oncert with its 
duly appointed agents , created a forged, fraudulent or 
fi c tit ious Loan; or 

5 . That the Seller, on t he applicable Cut - Off Date, did 
no t have good and marketable title to the Loan free and 
c lear of any and all Liens (except for any de f ect in title, 
l i en o r encumbr ance arising from, r elated to , or resulting 
f rom {i) the expirat ion of any applicable statute of 
limitations, or ( i i } Seller's i nabili ty to produce 
documentat ion fo r s uch Loan, ei ther of which shall negate 
Seller' s obligat ion to r epurchase t .he Loan pursuant to the 
terms of this Section 8. l.S) or had previously sold or 
entered int o an agreement to sell th~ Loan after charge off 
to another party; 

6. That, prior to the applicable Transfer Date, the Seller 
was not in substanti a l compliance with any materi a l 
provis ions of state and f ederal consumer c redit l aws, 
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including, without l i mitation, the-Truth-in-Lending Act, the 
Equal Credit Opportunity Act; the Fair Debt Colle ction 
Practices Act and the Fai r Credit Billing Act, that Seller 
was requi red to comply with in its origination (if the Loan 
was originated by t he Seller} or servic i ng of the Loan; 

7. The Current Balance for the Loan provided by Seller to 
Buyer did not accurately set fort h the approximate 
Current Balance of .the Loan to the Seller' s knowledge; 

8. The Current Balance of such Loan is less than four 
hundred ($400} dollars or more than thirty-f i v e thousand 
($35,~00} dollars 

9. The Loan was not a credit card o r credit line •·· ··· ·{ Formatted: Bullets and Numbering 

receivable originated by.Seller in the ordinary course of 
its business or was not "charged off" within a period of 30 
days i mmediately preceding the Transfer Date of s uch Loan; 

10. The Original Account Number for the Loan was not •········{ Formatted: Bullets and NvmberinLJ 

assigned randomly by Seller to the Loan in acco rdance with 
Seller' s ordinary course of business; 

11. With respec t to the Loan , Seller changed .its · • · · ... ·1 formatted: Bullets and Numbering 

underwri ting or collection standards and procedures in a way 
which, in the commercially reasonable judgment of Buyer, 
materially affected the value of the Loan and with respect 
to such change s ince the purchase· of the Loan Buyer has 
exercised its rights .under Sect i on 1 2.2 (5 ) hereof; or 

12. With respect to t he Loan, Sel ler used select ion ~ ·· ·· · ·· { Formatted: Bullets and Numbering 

p rocedures other than its policies and procedures in effect 
as of t he date he reof and such new procedures materially 
al tered the character or nature of the Loans a s compared to 
Loans purchased on prior Transfer Dates . 

Section 8.2. Repurchase of Loans. !n the event that Buyer 
gives Seller wri tten notice of Buyer's elect ion to have Seller 
repurchase Loans pursuant to the provisions of Section 8.1 , and 
supplies the Seller with e vidence reasonably satisfactory to 
Seller that the same constitutes Loans subject to repurchase (it 
being agreed as to the existence of a matter set forth in 
subparagraphs 8.1(1 ) and 8. 1(2) that a Banko report shal l be 
evidence satisfactory to Seller > .• on or before one hundred and 
eighty (180) days after the Transfer Date of such Loan (the 
"Repurchase Ped.od" }-, then Seller shall repurchase the Loari (s ) 
identif ied in such not ice for an amount equal to the Retention 
Price calculated in accordance .with the. terms of Section 5. 2, 
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Buyer and Seller agree t hat with respect to any individual 
monthly Loan s a le pool, Seller will only be obl i gat ed to -perform 
this repurchase and its .a ttendant procedures and operations 
twice , and that Buyer will stiPmit only two not ifications , during 
the applicable -180 day period form the Transfer Date. 

Repurchase by the Seller pursuant to .the provisions of this 
Article VIII sha ll const i tute the sole and exclusive remedy of 
the Buyer with respect to Loans fall i ng wi thin "t he descript ion of 
Sect ion 8.1. Except for the remedies in this .Section 8.2, Buyer 
hereby waives any and all r ights and remedies to sue Selle r in 
law or equity for damages and other relief, including, without 
limi t ation, actual, speci ·a l , consequential or punitive . damages 
with respect to Loans falling within the descr iption of Section 
8. 1; provided, however, that this sentence i s not i ntended to and 
does not constitute a wa ive r of any o r all rights and remedies of 
Buyer to sue Seller in law or equi ty for damages and other relief 
for breach of t his Agreement or any matters for which Seller has 
indemnified Buyer under this Agreement. Seller .shall have no 
obligation to repurchase any Loan for which notice and reasonable 
supporting evidence have not been received by Seller wi thin the 
one hundred and eighty (180) day period. following· the Transfer 
Date of such Loan. Within thi rty (30) days of r eceiving the 
Retention Price from Seller , Buyer shall reconvey the repurchased 

. Loan to Seller using the same form of Bill of Sale .and Assi gnment 
Seller used to transfer the Loan t o Buyer, a long with any amounts · 
due or collecte.d by Buyer in connect~on with such Loan and 
release its security interest on any repurchased Loan. 

Section 8. 3 . Representations and warrant ies of Seller. The 
Seller hereby represents and warrant s-, to the Buyer, as of . the 
effecti ve date of this Agreement and as of each Transfer Date 
t hat: 

(a) Seller is a nat ional banking association duly 
organized, validly exis ting and in good standing unde r t he 
l aws of the United States with full power and authority to 
enter into this Agreement to sel l the Loaps and to carry out 
the terms . and provis'ions hereof ; 

(b) The execution and delivery o f this Agr eement and the 
other Transaction Documents and t he performance hereunder 
have been duly authorized on or prior to the effect i ve date 
of this Agreement and the other Transaction Documents, by 
all necessa ry action on t he part . of the Seller and no 
provis ion of applicable law or regula tion or the charter or 
bylaws of Seller or any judgment, injunction , order, decree 
or other instrument binding upon Seller is or will be 
contravene d by Seller 's execution and del ivery of this 
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Agreement and the other Transact ion Documents or Seller's 
performances hereunder; 

(c) Seller is duly and legally authorized to enter into 
this Agreement· and the other Transaction Documents and has 
complied with a ll laws, rules, ~egulat ions , charter 
provisions and bylaws to which it may be subject or by which 
its assets may be pound and th~t the undersigned 
representative is authorized to act on behal f of and bind 
Selle r to the terms of this Agreement; 

(d) .Assuming due authorization, execution and delivery by 
Buyer, this Agreement and all of t he obligations of Seller 
hereunder are the l egal, valid and binding obligations of 
Seller, enforceable in accordance with the terms of thi s 
Agreement and the other Transaction Documents, except as 
such .enforcement may be limited by bankruptcy, insolvency, 
reorganization or other similar laws affecting the 
enforcement of creditors' rights generally and by general 
equit y principles (regardless of whether such enforcement is 
considered in a proceeding in equity o r at law) ; 

{e) No authorizat ion , consent, approval, license, 
qual ification or f ormal exempt ion from, nor any fil ing, 
dec l aration or registration with, any governmental agency or 
regulatory authority or any other body is requir ed in 
connection with the execution , del i very or p erformance by 
Seller of this Agreement and the other Transaction 
Documents, which authorization, consent , approval , license , 
qualificat i on or forma l exempt -ion f r om, or filing; 
dec l aration or regi stration has not been obtained on or 
prior to the first Transfer Date; 

(f) No authorization, consent, approval, license , 
qualification or formal exemption from , nor any fi ling, 
declarat ion or registration with, any governmental agency or 
regulatory authority or other body is r equired in connection 
with the sal e of any o r all of the Loans to be sold on the 
first Transfer Date, which authorizat i on, consent, approval , 
license, qualif ication or forma l exemption, or filing, 
dec laration or registration has not been obtained on or 
prior to such datei 
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(g) The re is no litigation or administrative proceeding 
before any c ourt, tri bunal o r governmental body presently 
pendi ng or , to the knowledge of Seller , threatened against 
Sel l e r which woul d have a materi al adverse effect on -the 
transactions contemplated by, or Seller•s ·ability to perform 
its obligat ions under , this Agreement , o r any of the other 
Transaction Documents; 

(h ) The execut i on and delivery of this Agreement and t he 
o the r Transaction Document s and the perfor mance of i ts 
obligations hereunde r by Seller will not confl ict with any 
provision of any law or regulation to wh ich Seller is 
s ubject or by which any of its a ssets may be bound or 
conflict with o r result in a b r each of o r const i tut e a 
default. under any of the terms , conditions or provis ions o f 
any agreement or instrument to which Seller i s a party o r by 
which it or any of its assets may be bound, o r any order or 
decree applicable to Seller; or 

(il Seller has not . deal t with any broker , agent o r finder 
in connection with t he transact ion cont·e mplated by thi s 
Agreement that would give rise to a claim for a brokerage 
commi ssion or finder's f ee . Seller hereby indemni f ies a nd 
agrees t o defend and ho.ld harml ess Buyer from and a gainst 
any claims fo r brokerage fees or commiss ions of any broker , 
agent or finder resul t ing from the transaction contemplated 
by this Agreement. Seller acknowledges that Buyer shall 
have no liabilit y for the payment o f Seller' s brokerage 
fees, commissions or finder's fees in connection with · the 
transaction contemplated by thi s Agreement. 

Section 8 . 4 . Survival of Rep resentations, Warranties and 
Covenant s. The repre s entations , warrant ies and covenants set 
forth in t h i s Artic l e shall continue notwithstanding the clos i ng 
on the sa l e of any Loans and notwiths tanding the oc¢urrence .of a 
Termination Date. 

ARTICLE I X 

BUYER'S EVALUATION AND ACCEPTANCE OF RISK OF 
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LOANS SOLD "AS- I S" 

Buyer hereby represents, warrants, acknowledges and agrees 
to t he following: 

Section 9.1, Independent Evaluation. Buyer's deci sion to 
enter into this Agreement and to purchase the Loans pursuant to 
this Agreement is and was based upon Buyer's own independent 
evaluation of information deemed relevant by Buyer , including, · 
but not limited to, the information made available by Seller to 
the Buyer, and Buyer's independent evaluation of t~e Loans and 
related ip.formation. Buyer acknowledges and agrees that, while 
some informa t i on concerning the Existing Loans was made available 
to Buyer for review prior t o the execution o f this Agreement, 
such information, through no fault of Seller, may not be .complete 
and Buyer acknowledges t hat no information is currently available 
concerning the Additional Loans and the Additional Loans may or 
may not be substantially similar to the Existing Loans . The 
Seller shall not be liable for the failure to include any 
information in the materials made available to the Buyer for 
review. Buyer has relied solely on its own investigation and it 
has not rel ied upon any oral or wri tten information provide d by 
Seller or its employees, cont ractors, officers, r epresenta tives, 
directors o r agents. 

Section 9.2. Due Diligence. Buyer has been urged, invited 
and directed to conduct such due diligence review and analyses of 
the Information together with such records as are generally 
available to the publ ic f r om local, county, state and federal 
authorities, recor d keeping offi~es and courts (including, 
without l imitation, any bankruptcy courts in which any 
Obligor (s), if any, may be subject to any pending bankruptcy 
proceedings), as Buyer deemed necessary , proper or appropriate in 
order to make a comple t e informed decision with respect to the 
purchase and acquisition of the Loans. 

Section 9.3. Economic Risk . Buyer acknowledges that the 
Loans may have limited or no liqui di t y and Buyer has the 
f inancial wherewi thal to own t he Loans fo r an indefini te period 
of t ime and to bear the economic risk of an outright purchase of 
the Loans a nd a total loss of the Purchase Price for the Loans. 
Buyer aqknowledges that the Loans may be unenforceable Loans. 

Section 9.4. Loans Sold As Is. With respect to this 
pa~agraph, the term Seller shall include its affiliates, agents , 
directors, officers, representa tives, contractors and employees . 
THE BUYER ACKNOWLEDGES AND AGREES THAT THE SALE OF ALL LOANS MADE 
BY SELLER PURSUANT TO THIS AGREEMENT SHALL BE WITHOUT RECOURSE, 
REPRESENTATION OR WARRANTY, AND THAT SELLER HAS NOT ~E, DID NOT 
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MAKE AND .SPECI FICALLY DISCLAIMS (AND BUYER IS NOT RELYING ON 
SELLER WITH RESPECT TO) ANY REPRESENTATIONS, WARRANTIES, 
PROMISES , OR GUARANTIES OF ANY KIND OR CHARACTER WHATSOEVER, 
WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN, PAST, PRESENT OR 
FUTURE, OF, AS TO , CONCERNING OR WITH RESPECT TO THE FOLLOWING: 

(a) 

(b) 

( c) 

(d) 

( e ) 

THE MARKETAB I LITY, VALUE, QUALITY OR CONDITION OF ANY 
LOAN OR LOANS; 

THE VALIDITY, ENFORCEABILITY OR COLLECTIBILITY OF THE 
EVIDENCE OF INDEBTEDNESS; 

THE COMPLLANCE OF THE LOANS WITH ANY STATE OR FEDERAL 
USuRY LAWS AND REGULATIONS APPLI CABLE THERETO; 

THE ACCURACY OR COMPLETENESS OF ANY INFORMATION 
PROVIDED BY THE. SELLER TO THE BUYER, INCLUDI NG WITHOUT 
LIMITATION, THE ACCURACY OF · ANY SUMS SHOWN AS CURRENT 
BALANCE OR ACCRUED INTEREST AMOUNTS DUE UNDER THE 
LOANS; AND · 

ANY OTHER MATTERS PERTAINI NG TO THE LOANS. 

IN ADDITION, SELLER EXPRESSLY DISCLAIJ'1S ANY EXPRESS OR IMPLIED 
WARRANTI ES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR 
PURPOSE. BUYER ACKNOWLEDGES AND AGREES THAT BUYER IS PURCHASING 
THE LOANS BASED UPON BUYER'S I NDEPENDENT EXAMINATION, STUDY, 
I NSPECTI ON AND KNOWLEDGE OF THE LOANS AND THAT BUYER IS RELYING 
UPON ITS OWN DETERMINATION OF THE QUALITY, VALUE AND COND ITION OF 
THE LOANS. BUYER ACKNOWLEDGES AND AGREES THAT ANY INFORMAT ION 
PROVIDED OR TO BE PROVIDED WITH RES PECT TO THE LOANS WAS OR WILL 
BE OBTAINED FROM A VARIETY OF SOURCES AND THAT SELLER HAS NOT 
MADE OR WI LL NOT BE OBLIGATED TO MAKE AN INDEPENDENT 
INVESTIGATION OR VERIFI CATION OF SUCH INFORMATION AND SELLER 
MAKES NO REPRESENTATIONS AS TO THE ACCURACY OR COMPLETENESS OR 
SUCH I NFORMATION. BUYER ACKNOWLEDGES AND AGREES THAT SELLER HAS 
NOT UNDERTAKEN TO CORRECT ANY MISINFORMATION OR OMISSION OF 
INFORMATION WHICH MIGHT BE NECESSARY TO MAKE ANY INFORMATION 
DISCLOSED TO BUYER NOT MISLEADING IN ANY RESPECT. FINALLY BUYER 
SHALL BE DEEMED TO UNDERSTAND THAT ANY DOCUMENTS EXCLUDED FROM 
THE I NFORMATION PROVIDED TO BUYER COULD CONTAIN INFORMATION 
WHICH, IF KNOWN TO BUYER, COULD HAVE A MATERIAL IMPACT ON ITS 
DETERMI NATI ON OF VALUE OF THE LOANS. EXECUTION OF THIS AGREEMENT 
SHALL CONSTITUTE AN ACKNOWLEDGMENT BY BUYER THAT THE EXISTING 
LOANS WERE ACCEPTED AND ADDITIONAL LOANS WILL BE ACCEPTED WITHOUT 
REPRESENTATION OR WARRANTY, EXPRESS OR I MPLIED OR OTHERWISE IN AN 
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"AS IS" ''WHERE IS" AND "WITH ALL FAULTS" CONDITION BASED SOLELY 
ON BUYER Is OWN I NSPECTION. NO EVENT OR CONDITIPN SHALL ENTI TLE 
BUYER TO REFUSE ~0 PURCHASE A LOAN OR TO REQUEST SELLER T~ 
REPURCHAS E A LOAN, EXCEPT AS SPECIFI ED IN THIS AGREEMENT. 

ARTICLE X 

I NDEMNIFICATION 

Section 1 0 . 1 . Buyer's Indemnification. From and after the 
first Transfer Date , Buyer shall defend, indemnify and hold 
harmless Seller or Seller's agents , affiliates, e mployees, 
contractors, officers, directors and representatives against and 
from any and all liability for, and from and against any and all 
direct losses· or damages Seller may suffer as a result of any · 
Clai m or threatened Claim that sel le r shall incur ·or suffer as a 
result of (i) any act -or omission of Buyer or Buyer' s agents , 
affiliates, employees, contractors, · officers, assignees, 
di rectors and representatives in connection wi th the Loans and 
i ·ts purchase of the Loans, pursuant to the Agreement, or (ii) the 
breach or material inaccuracy of apy· of Buyer's representations 
or warranties as set forth in t his Agreement and in t he other 
documents executed in connection with the selection of the .Buyer 
to enter into this agreement and the sale of the Loans, or (iii) 
the breach of any of Buyer's covenants as.set forth in this 
Agreement and in the other documents executed in connection with 
Buyer's P4X'Chase of the Loans ·or in the Confidentiality _Agreement 
at t ached hereto .as E~hibit For (iv ) any Claim or t hreatened 
Claim by any Obligor regarding any assignment, enforcement, 
servicing or administration of the Loans by Buyer or Buye~•s 
agents , affiliates , employees, contractors, off icers, directors, 
assignees and representat ives on or after the appl icable Transfer 
Dat e of such Loan. I N NO EVENT S}:iALL SELLER OR ANY INDEMNIFIED 
PARTY BE ENTI TLED TO CONSEQUENTIAL DAMAGES OR LOST PROFITS . 



Section 10.2. Selle r's Indemnification. From .and after the 
first Transfer Date, Seller shall defend, indemnify and hold 
harmless Buyer or Buyer.' s agents, affiliates, employees , 
contractors, officers, directors and ·r~presentatives against and 
from any and all liability for , and from and against any and. all 
direct . losses or damages Buyer may suffer as a result of any 
Claim or threatened Claim that Buyer shall incur or suffer as a 
result of (il any act or omission of Sel ler or Selle r's agents, 
affiliates, employees, contractors, officers, ass ignees , 
directors and representatives in connection with the Loans and 
its sale of the Loans, 'pursuant to the Agreement , (ii) the breach 
or material inaccuracy of any of the Seller's representations or 
warranties as· set forth in this · Agreement and in the other 
documents executed by the Selier in connection with the sale of 
the Loahs, or (iii ) the breach of any of Seller's covenants as 
set forth in this Agreement and in the other documents executed 
in connection with Seller 's sale of the Loans, or (iv) any Claim 
or threa~ened Claim by any Obligor regarding any assignment, 
enforcement, servicing or administration of the Loans by Seller 
or Seller's agents, affiliates, employees, contractors, officers, 
directors, assignees and representativ~s arising pri.or to the · 
applicable Transfer Date of such Loan. IN NO EVENT SHALL SELLER 
OR ANY INDEMNI FIED PARTY BE ENTITLED TO CONSEQUENTIAL DAMAGES OR 
LOST PROFITS. 

ARTICLE XI 

ASSIGNMENT OF ~IGHTS TO THIRD PARTIES 

Section 11.1. Assignment of Agreement; Ass ignment of Loans. 
Buyer may assign this Agreement to an Affiliate or third party 

as provided in Section 11.2. of this Agreement and may assign the 
Loans for purposes Of collateralizing financing arrangements as 
pr ovided in Section 11.3. of t his Agreement. 

No ass i gnment or transfer of the Agreement or ·any Loan s hall 
relieve Buyer of any. of its liabilities o r obligations under this 
Agreement. Each transferee of this Agreement shall be bound by 
all of the terms and provisions of thi s Agreement, and Buyer 
shall remain liable for a ll obligations of Buyer to Seller 
hereunder, notwithstanding such assignment. 
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Section 11.2. Assignment to Affiliate or Third Party. 
Buyer may assign this Agreement to any. Affiliate or t h i rd party 
except . the third parties listed on Exhibit I hereof (such entity 
list ed on Exhibit I being a "Prohibited Assignee" ) . Sel l er shall 
ha ve the right to update the list of Prohibited Assignees once a 
quarter by delivering a new Exhibit I to Buyer in writing which 
new list of Prohibited Assignees shall be effective upon receipt 
by Buyer. To effect such an assignment, assignee and the Seller 
shall enter into an Assignment and Acceptance Agreement, 
substanti ally in the form of Exhibit I a ttached here t o and, upon 
on delivery of such Assignment and Accept ance Agreement to the 
Seller, the ass ignee named in such document shall, as of the 
Effective· Date set forth i n such Agreement , become the Buyer 
under the terms of .this Agreement and shal l be bound by the terms 
of this Agreement and shal l, as of the time of such ass ignment be 
deemed to have made all of the representations, warranties and 
covenants of the Buyer set forth in Art icle VII of t his 
Agreement. Each such assignment shal l be effective only if such 
assignment is made to an Affiliate or a third party other than a 
Pr ohibited Assignee. Buyer shall give Seller · 3 business day's 
prior written not i ce of i t s intention to assign or sel l ,as 
permitted by this Agreement. 

Section 11.3. Assignment/Sale of Loans. The Buyer and any 
permitted a ssignee may ass ign its rights under thi s Agreement and 

. the Loans purchased hereunder to a bank or to or through any 
other enti ty as collateral for a loan or other funding 
arrangement to be made for the purposes o f f i nancing t he purchase 
of such Loans and the Buyer or any permi tted assignee may assign 
its rights under this Agreement and the Loans into a trust or 
other special purpose enti ty for purpose of providing collateral 
in the context of a securi tization of such Loans a s a financing 
vehicle for the Buyer or a permitted assignee. In addition, 
Buyer may sell any loans t o any Affil iate or third party other 
than a Prohibited Assignee. Any Loan assigned or sold pursuant 
t his Section 11 .3 may be subsequent~y sold, assigned o"· 
transferred t o any party other t han a Prohi bited Assignee. 
Notwithstanding the transfer of Loans and any of its rights under 
this Agreement pursuant to the terms of this Section 11.3, the 
Buyer which transfers such Loans or rights shall remain liable 
for all obligations of the Buyer hereunder and with respect to 
such Loans and/or rights. 
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ARTICLE XII 

TERMINATION EVENTS 

Section 12 .1. Terminat i on Ev.ents Related to the Buyer. If 
any one or more of the following events occurs, it shall, at the 
option of t he Seller, constitute a Terminat ion Event: 

1. Failure of the Buyer (i) to pay in f ull the 
·Existing Loans Purchase Price on the Existing Loans 
Transfer Date or (ii) to pay the full Purchase Price 
for Additional Loans .on the applicable Additional Loans 
Transfe r Date and such failure is not corrected in 
three Business Days. 

2. Any representation , warranty, certification 
or statement of the Buyer made or contained in this 
Agreement or any of the other Transaction Documents or 
in any agreement, instrument, certificate, statement or 
ot her writing furnished in connection herewi t h or with 
a purchase of Loans pursuant hereto, shall prove to 
have been false or inaccurate in any material respect 
on the date as of which such representation or warranty 
was made; provided that if· such falsity or inaccuracy 
is such that it can reasonably be corrected, then it 
shall not result in a Termination Event being declared 
unless it continues to be false or inaccurate in any 
material respect for a period of 30 days after the 
date on which written notice thereof has been given to 
the Buyer by the Seller . · 

3. Failure of the Buyer to comply ·with any other 
material covenant or agreement made by the . Buyer in 
this Agreement or the Transaction Documents after the 
Seller has given written notice of such failure to the 
Buyer and the Buyer ha s not, within 30 days after 
receipt o f sue~ not ice, corrected such failure . 

4. The Buye r shall . institute proceedings· for 
liquidation, ·readjustment, arrangement or composition 
(or for any related or similar purpose) under any law 
relating to financially distressed debtors, their 
creditors or property, or shall consent to (or fail to" 
object to in a timely manner) the institution of any 
such proceedings against the Buyer; or the Buyer shall 
be insolvent (within the meaning of any applicable 
law) , or shal l b.e unable, or shall admit in writing its 
inability, to pay its debts as· they be.come due , or 
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s ha ll make an assignment for the benef it of creditors 
or enter into any arrangement for the adjustment or 
composi tion of debts or claims; or a court or other 
governmental authority or agency having jurisdiction i n 
the premises shall enter a decree o r order (i) for t he 
appointment of a receiver, liquidator, assignee, 
trustee, custodian or sequestrator (or other similar 
official) of t he Buyer or of any part of its property, 
or f or the winding-up or liquidati on o f its affairs; 
and such decree o r order shall . remain in force 
undi s charged and uns t ayed for a period o f mor e t han 
sixty (60) days, . o r (iil for the seques trat ion or 
a t t achment of ·any mat e ria l part of the pr oper t y of the 
Buyer, without i t s uncondi tiona l return to the 
possession of t he Buyer,. or its uncondi tional release 
from such sequestration or a ttachment, within sixty · 
(60) days t he reafter; or a court o r other governmental 
authority or agency having jurisdi c tion in the premises 
shall ente r a decree or order approving or 
acknowledging as properly fi led, or any party commences 
against the Buyer, a peti t ion or pr oceedings for 
liquidat ion, r ehabilitation, readj ustment or 
composition (or f or any rel ated or similar purpose ) 
unde r any law relat i ng to financial l y dist r e ssed 
debtors, their creditors. o r property, and any such 
decree or orde r s hall rema in in force undischarged and 
unstayed for a period of mo r e than sixty (60) days. 

s. The Off ice of the Comptro ller of the Currency 
shall revise , amerid, alter, augment or change its 
regulations , rules, guidelines, interpretations or 
policies in a manner which r esul t s in the accelerated 
charge off of l oans. 

6. The Buyer shall suffer a material .adv ers e change, 
whi ch, in ~he c ommer c ia l l y reasonabl e opinion of the 
Se l ler , (i) would affect the Buyer's ability to perform 
i t s duties and r e s ponsibi lities pursuant to the terms 
and .provisions o f this Agreement; or (ii) would 
mater ially and adversely a ffect Buyer's financia l 
condition or i ts ability to cont inue its business 
operations '. t aken as a whole. 

If any of the events described in 1 through 6 above shall 
occur, the Seller may e lec t to cause such event to be a 
Termination Event by giving notice t hereof to the Buyer that as a 
result o f t he occurr€nce of such event, the Selle r has determined 
to terminate this Agre~ment and the ·sel l er shall designate a 
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Termination Date .which shall not be prior to the date on which 
the notice is delivered to the Buyer. 

Section 12.2. Termination Events Re lated to the Seller. If 
a ny one or more of the following events occurs , it shall, at the· 
option of the Buyer , consti tute a Termination Event: 

1. Failure of t he Seller (i) to tender the Existing Loans 
for sale to the Buyer on the Existing Loans Tr~nsfer 
Dates or (ii) if loans have been charged off by the 
Seller and are not retained by the Seller, to tender 
Additional Loans for sale t ·o th~ Buyer on any 
Additional Loans Transfer Date, and i n either case, 
such failure is not corrected in three Business Days. 

2. Failure of the Seller to comply with any other mate.rial 
covenant or agreement made by the Seller in this 
Agreement after the Buyer has given written notice of 
such fai l u re to the Seller and the Seller has not, 
within 30 days after receipt of such notice, corrected 
such fai lure . 

3. Any representation, warranty , certi f ica tion or 
statement of t h e Sell er made or contained i n this 
Agree ment or in any agreement, instrument, certificate, 
statement o r other writing f urnished i n connect ion 
herewith or with a purchase o f Loans pursuant hereto, 
shall p rove to have been false or inaccurate in any 
material respect on the date as of which such 
representation or warranty was madei provided that if 
such falsity or inaccuracy is s uc h that it can 
reasonably be corrected, then it shall not result in a 
Termination Event being declared unless it continues t o 
be false or i naccurate in any material respect for a 
period of 30 days after the date on which written 
notice thereof has b een g i ven to t he Sel l er by the 
Buyer. 

4. The Se ller shall institute p roceedings for liquidation, 
readjustment, arrangement or composition (or for any 
related or similar purpose) under any law relating to 
financially d i stressed debtors , their creditors or 
property, or shall consent to (or fail to object to in 
a timely manner) the institution o f any such 
proceedings against the Seller; or the Seller shall. be 
insolvent (within the meaning of any applicable law) , 
o r s ha l l be unable, or shall admit in writing i ts 
inab ility, to p ay its debts as they become d u e, or 
shall make an ass i gnme n t for the bene fit of creditors 
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or enter into any arrangement for the adjus tment or 
composition of debt s or cla ims ; or a court or other 
governmental authority or agency having jurisdiction in 
the premises shall enter a decree or order {i) for the 
appointment of a receiver, liquidator, assignee, 
trustee , custodian or sequestrator ·. (or other similar 
official) of t he Seller or of any ·part of its property, 
or for the winding-up or liquidation of its affairSi 
and such decr ee or order shall remain in force 
undischarged and unstayed f or a period of more t han 
s ixty (60) days, or ( i i) for the sequestr:a t i on o r ' 
attachment of any material part ' of t he property of the 
Selle r without its uncondit ional return to the 
possession of the Seller, or its uncondi tional release 
from such sequestration or attachment, within sixty 
(60) days thereafter; or a cour t or other governmental 
authori ty or agency having jurisdiction in the premises 
shall ent .e r a decree or order approving· or 
acknowledging as properly filed, or any party commences 
against · the Seller, a petition or proceedings for 
liquidation, r ehabilitation, readj ustment or 
.composition .(or f or a ny related or similar purpose) 
under any l aw rel a t i ng to financially d i s tressed 
debtors, t hei r c r edi tors or property, and any such 
decree or order shall remain i n force undischarged and 
unstayed for a period of more than sixty (60 ) days. 

5. After the Initial .Closing Date, Se;l.ler changes its 
underwriting or collection stand~rds and procedures in 
a way which, in the commercially .r easonable judgment of 
Buyer, materially and adversely affects the value of 
the Additional .Loans sold to the Buyer; provided that 
the Buyer has given the Seller written notice that such 
change materially and adversely affects the value of 
t he Add i tional Loans and the Seller has not, within 30 
days a f ter recei p t of s uch notice, ·COrrected such 
change to the· commer cially reasonable satis.faction of 
Buyer. During such 30-day peri od, the parties agree to 
negotiate in good faith and use t heir best efforts to 
arrive at a mutually acceptable solut ion to prevent a 
termination of this Agreement . Seller agrees to provide 
Buyer wi th not i ce within ten (lO,l business days ·of any 
material change in its underw~iting or collection . 
standards and procedures. 

If any of the events described i n 1 through 5 above shall 
occur, the Buyer rna~ e lect to cause such event to be a 
Termination Event by g iving notice thereof to t he Seller that as· 
a result of the occurrence of s uch event , the Buyer has 
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determined to terminate t his Agreement and the Buyer s hall 
designate a Termination Da te which shal l not be prior to the date 
on which the notice i s delivered to the Seller. 

Section 12.3. Terminat i on of Obligation to .Buy and Sell 
Loans . I f a Te rmi nation Event occurs under thi s Article XI I, 
from a nd after such Termina t ion Dat e s o des ignated , the 
obligation of the Buyer to buy loans hereunder and t.he obligation 
of the Sel l e r to sell l oans hereunder shall terminate , however, 
the obligation and rights of the part i es hereto with respect to 
Loans previously sold hereunder and with r espect to ot her 
obligations and rights hereunder s hall conti nue. 

,ARTICLE XIII 

Additional Remedies For Buyer's Default 

Section 13.1. Add i t ional Remedies for Buyer's Default IF 
THE SELLER ELECTS TO TERMINATE BUYER' S RIGHTS TO PURCHASE LOANS 
UNDER THIS AGREEMENT IN ACCORDANCE WITH THE TERMS HEREOF, ALL 
LOANS AND THE ACCOMPANYING RI GHTS ASSIGNED FOR WHICH THE SELLER 

· HAs ·NOT RECEI VED TH~ FULL PURCHASE PRICE SHALL -REVERT TO SELLER, 
AND SELLER SHALL RETURN TO BUYER ANY ·PORTION OF THE . PURCHASE 
PRICE FOR SUCH LOANS RECEIVED BY SELLER FROM BUYER AND SELLER 
SHALL BE ENTITLED TO RE~ SELL THE PACKAGES AND ALL OF THE LOANS IN 
ANY MANNER SELLER DEEMS APPROPRIATE, FREE AND CLEAR OF ALL CLAIMS 
OF BUYER. THIS PROVISI ON SHALL NOT BE DEEMED TO LIM.IT SELLER'S 
RIGHT TO SEEK ADDITIONAL DAMAGES (AT LAW OR IN EQUITY) FOR ANY 
BREACH BY BUYER OF THE TERMS, COVENANTS AND CONDITIONS SET FORTH 
HEREI N. 

ARTICLE XIV 

FILES AND RECORDS 

Secti on 14.1 . Conformity to Law . Buyer agrees, ;.: ~ its sole 
cos t and expen s e , to abide by all appli~able s t a t e and f ederal 
l aws , rules and regul at i on·s regarding the handling, maintenanc.e, 
servicing and collec.t ion o f all Loans and in the ma intenance of 
all documents and records relating to the Loans purchased . 
hereunder , i ncluding, but not .limited t o, the length of time such 
documents and records are to be retained, and making any 
disclosures t o Obligors as may be required by law . 
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ARTICLE XV 

I NFORMATIONAL TAX REPORT I NG 

Section 15.1. Informational Tax Reporting. Buyer hereby 
agrees to perform al l obligations with respect to federal and/or 
s tate tax reporting relat ing to or arising out of the Loans sold 
and assigned pursuant to this Agreement incl uding, without 
limitation, the obligations with respect to Forms 1098 and 1099 
and backup withholding wi th respect to the same, _if required, for 
the year 2002 and thereafter. Seller reserves the r i g h t to 
no~ify Buye r that Seller shall file such reporting f orms relating 
to the period of the year 2002 or any subsequent year for which 
Seller owned the Loan. Upon reasonable request , each party will 
provide the requesting party with copies , delivered in a 
commercially reasonable format, of their respec tive Forms 1098 
and 1099. 

ARTICLE XVI 

RETAINED CLAIMS 

Section 16.1. Retained Cla ims. Buyer and Sel l er agree that 
the s-ale of the Loans pursuant to this Agreement shall exclude 
the transfer to Buyer o f any and all clai ms and/or causes of 
action Se l ler has or may have ( i ) against officers, directors, 
employees, insiders, accountants, attorneys, other persons 
employed by Sel ler, underwri ters or any other similar person or 
persons who. have· caused a loss to Seller in connection wi th the 
initiation, origination or administrat ion of any of the Loans, or 
(.i i) against any t hird parties involved in any alleged fraud or . 
other misconduct relating to the making or servicing of any of 
the Loans, or (iii) against any other party from whom Seller 
contracted services in connection with any of the Loans. 
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ARTICLE XVII 

NOTICES · 

Section 17. 1. Notices. All notices, waivers, demands, 
requests and other communications required or permitted by this 
Agreement (collectively, "Notices") shall be in writing and given 
as follows by (a) personal delivery, (b) established overnight 
commercial courier with delivery charges prepaid or duly charged, 
or (c) registered or certified mail, return receipt requested, 
first .class postage prepaid. Al l Notices which relate to any of 
the Loans shall specify the Transfer Date of such Loans . Such 
Notices shall be addressed to the Buyer, as the case may be, at 
the adqress set forth on Exhibit B to this Agreement and 
incorporated herein or with respect to Buyers subsequent to the 
initial Buyer to the address provided in the Assignment and 
Acceptance Agreement . Such Notices shall be sent to Seller at 
the address set forth on Exhibit A to this Agreement . and 
incorporated herein. Notices so given by personal delivery shall 
be presumed to have been received upon tender to the applicable 
natural person designated below to receive notices or, in the 
absence of such a des ignation, upon t ender to the person signing 
this Agreement on behalf of the applicable party. Notices so 
given by overnight·courier shall be presumed to have been 
received the next Business Day after . delivery to such overnight 
commercia1 courier. Notices so given by mail shal l be presumed 
to have been received on the third (3rd) day after deposit into 
t he United States postal system. All copies to the appl icable 
persons or entity(iesl . designated above to receive copies shall 
be given in the same manner as the original Notice, and such 
giving shall be a prerequisi te to the e ffectiveness of any 
Notice. · 
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ARTICLE XVIII 

WAIVER AND RELEASE 

Section 18.1 . Waiver and Re l ease. Buyer, its a f filiat es, 
officers, directors, successors or ass ignees thereof, and all 
subsequent transferees of the Loans, and ·al l others claiming by 
or through Buyer or s ubs equent transferees , hereby disc l aim and 
waive any right or c a use of action they may now or: in the futur e 
have ag,ainst Seller , and any of Seller's respectiv.e contractor 's 
o fficers, directors, employees, attorneys, agents, and 
predecessors in i nterest as a result of the purchase of t he 
Loans; provided, however, that this waiver and release s ha ll not 
exte nd to any liability of Seller arising from Seller's. failure 
to perform its obligations in accordance with t he terms of this 
Agreement or a ny liability of Seller to Buyer o r Buyer ' s agents, 
affi liates, employees, contractors, officers, directors and 
r epresentatives indemnified pursuant to Section 10 . 2 . In 
addition, Buyer , i t s affiliates, officers, directors , successors 
or assignees there of, and all subsequent transferees o~ the 
Loans , and all other s claiming by or through Buyer or subsequent 
transferees, hereby release Seller, its agents, officers, 
directors, representat i ves , contractors , employees, attorneys and 
their successors and assigns , from any and all Claims arising 
from or rel ated to the Loans or aris ing out of .the violation of 
any appl icable laws (incl uding , without limitation, state a nd 
federal securities laws), except for Cl aims indemnified pursuant 
to Sect ion 10.2. 

ARTICLE XIX 

TERM OF AGREEMENT 

Sect ion 19.1. Term of Agreement. Notwithstanding that thi s 
Agreement may be terminated at any time in accordance with the 
provisions of Article 12 hereof, the initial t erm of this 
Agreement shal l commence on the first Transfer Date and shall end 
on March 31st , 2006. 

Section 19.2 . Effect of Termination. Effective on t he 
Termination Date , the Seller's obligation to sell Loans a nd the 
Buyer ' s obligation to purchase Loans hereunder shall termina t e, 
however, obligat ions and rights provided under this Agreement and 
t he other Transact i on Documents and with respect to Loan s 
prev i ously sold ·hereunder shall survive term.i nation, i ncl uding, 
without limitation, Ar ticles 5, 7, 8, 10 and 11 and Secti ons 2.6 
and 3.2. · 
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[ARTICLE XX] 

Intentionally omit ted 

ARTICLE XXI 

MISCELLANEOUS PROVISI ONS 

Section ~1.1. Severability. I f any term, covenant, 
condit i on or provis i on her eof i s unlawful, invalid, or 
unenforceable f or any reason whatsoever, and such illegality, 
invalidity, or unenforceabili ty does not affect the remaining 
parts of this Agreement , then all such remaining parts hereof 
s hall be valid and enforceable and have full force and effect as 
if the invalid or unenforceable part had not been included. In 
addi.tion, the parties hereto agree to amend the Agreement to add 
a legally valid and en f orceable provision, which will provide the 
same or similar economic benefits or other benefits to the 
affected party as the deleted, unenforceable or invalid 
provision. 

Section 21.2 . Rights Cumulative; Waivers . The rights o f 
each of the parties under thi s Agreement are cumula tive and may 
be exercised as often as any p·arty cons iders appropriate under 
the terms and conditions speci fical ly set forth. The rights of 
each of the parties hereunder shall not be capable of being 
wa i ved or varied other wise than by an express waiver or variation 
i n writing. Any failure to exercise or any delay in exercising 
any of such rights shall not operate as a waiver or variat ion of 
that or any other such right. Any defective or partial exercise 
of any of such rights shall not preclude any other or further 
exercise of that or any other s uch right. No act or course of 
conduct or negotiation on the par t of any party shall in any way 
preclude such par ty f r om exerc i s ing any such right or const i t ute 
a suspension or any variat i on of any such right. 

Sect ion 21. 3. Headings. The headings o f the Articles and 
Sections contained in .this Agreement are i nserted for convenience 
only and shall not affec t the meaning or interpretation of this 
Agreement or any provision hereof. 

Section 21.4. Construction. Unless the context otherwise 
r equires, singular nouns and pronouns, when used herein, shall be 
deemed to include the p lural of such noun or pronoun, and 
pronouns o f . one gend~r shall be deemed ·to i ncl ude the equival ent 
pronoun o f the other gender. 
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Section 21.5. Assignment. Subject to the rest rictions set 
forth in .Article XI, this Agreement and .the terms, covenants, . 
conditions, provisions, obligations, undertakings , rights and 
benefits hereof, including the Addenda, Exhibits and Schedules 
he reto , shal l be binding upon, and shall inure to the 'benefit of, 
the undersigned parties and their resp~ctive heirs, executors, 
administrators·, representatives, successors and assigns. 

Section 21.6. Prior Understandings. This Agreement 
supersedes any and all prior discussions and agreements among 
Seller and Buyer with respect to the purchase of the Loans and 
other matters contained herein; and the Transaction Documents 
contai n the sole and entire understanding between the par ties 
hereto with respect to the transact ions conte mplated herein. 

Section 21.7. Integrated Agreement . The Transaction 
Documents 'hereto constitute the final complete expression of the 
intent and understanding of Buyer and Seller. This Agreement 
shall not be alte.red or modif ied except by a subsequent writing, 
signed by Buyer and Seller. 

Section 21.8. Counterpart s . This Agreement may be executed 
in any number of counterparts, each of which shall be deemed to 
be an original and al l of which togethez: shall constitute one and 
the same instrument, . and any party hereto may execute this 
Agreement by signing any such counterpa~t .. This Agreement shall 
be deemed to be binding when executed by Buyer and Seller and 
signature pages have b~en exchanged by t he parties hereto via 
facsimile .· Telecopy s i gnatures shall be deemed valid and binding 
to t he same extent as original signatures. 

Section 21.9. Non- Me r ger/Survival. Each and every covenant 
made by Buyer or Seller in the Transaction Documents .including, 
without limitation, any representation, warranty, covenant and 
any indemnity shall survive the execution and delivery of the 
Trans.fer Documents and this Agreement and shall not merge into 
the Transfer Dqcuments, but instead shall be indep(::nd~···. '.'tly 
enforceable . 

Section 21.10. Governing Law/Choice of Forum . This 
Agreement shall be construed, and the rights and o~ligations of 
Seller and Buyer hereunder determined , in accordance with the 
laws of the State of Delaware. · 

Section 21 . 11 . No Third- Party Beneficiaries. Each o f the 
provisions of this Agreement is for the sole and exclusive 
benefit of the parties· hereto , and none of the provisions of this 
Agreement shal l be deemed to be for the benefit of any other 
person o r entity. 
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section 21.12. Calculation of Calendar/Business Days. If 
any date (whether calculated on the basis of calendar days or 
Business Days) upon which or by which action i s required under. 
this Agreement (except f or any Additional Loans Cut-Off Date 
whi ch may occur on a non-Business Day) is a Saturday, Sunday or 
legal holiday recogni zed by the federal government, then the date 
for such action shal l be extended to the firs t day that is after 
such date and is not a Saturday, Sunday or legal holiday 
recognized by the federal government. 
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IN TESTIMONY WHEREOF, the parties hereto have executed this 
Agreement . 

BUYER: Hilco Receivables II , LLC 

By: 
Name: Bruce Passen 

· Title; President/CEO 

SELLER: MBNA AMERICA BANK , N.A. 

By: 
Name: Michael Kinane 
Title: Executive Vice President 
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c.n 
CJl 

Seller Name· 

MBNA AMERICA BANK, 
N.A. 

Total Number of Accounts: 
. Aggr egate Current Balance: 

Total Number of Accounts: 
Aggregate Current Balance: 

DCl · lB674. 7 

SCHEDULE 1 

Loan Sc hedule . 

~oan Asset No. Obligor Last Name 

Existing Portfolio 

Forward Flow 

·Current 
Balance 

(approximate) 



EXHIBIT A 

IDENTITY OF SELLER 

Name: MBNA AMERICA BANK, N. A. 

_Address: 655 Papermill Rd, Wilmington, De 19884- 1322 
City/State/Zip Code 

Contact Person: Manager of Sales Support 
Attention: Steve Fox 

Telephone No.:· (302) 458-0012 
Telecopy No.: (302) 458-0438 
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EXRI:BIT B 

IDENTITY OF BUYER 

Name: 
Addres s : 
Contact Person: 

Te 1 ephone No . : 
Telecopy No. : 

Tax I.D .. /SS No.: 

and upon assignment to an Aff il i a te pursuant to the provisions of 
Section 11.2 o f the Agreement to which t his ~xhibit is at tached , 
such Affiliate 

DCl - 18674. 1 
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EXHIBIT C 

BILL OF .SALE AND ASSIGNMENT OF LOANS 

Th e undersigned As s i gnor ( '1Assignor" ) on and as of t he dat e 
hereof hereby absolutely s ells, transfers , assigns, se ts-over, 
quitclaims· and conveys to · a 
organized under the laws o f ("Assignee") . wi t hout 
recourse and without r epresentations or warranties of any type, 
kind, cqaracter or nature , express or i mplied, s ubject to Buyer ' s 
r epurchase r i g ht s as set forth i n Sections 8 . 1 and · 8 . 2; all of 
Ass ignor's right, title and interest in and t o each of t he loans 
identified in t he loa n s chedule ("Loan Schedule" ) a ttached hereto 
(the "Loansi' ), together with the right t o all principal , interest . 
or other proceeds of a ny kind with r espect to the Loans remaining 
due and owing as of the Cut-Off Date applicable ·to s~ch Loans as 
set fort h i n the Loan Sale Agreement pursuant to which t he Loans 
are being sold (includ i ng but not limited to proceeds. derived 
f r om the conversion, voluntary· or inv~luntary, of any of the 
Loans into ·cash or other liquidat e d propert y). 
DATED : 20 

ASSIGNOR: MBNA AMERICA BANK, N.A. 

Name: 
Title: 

C- 2 
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EXHIBIT D 

WIRE TRANSFER INSTRUCTIONS 

Bank Name:. MBNA AMERICA BANK, N.A . - NEW~RK , DE 

ABA Number: 031 - i .00-160 

·credit to Account : 

Account Number: 

Reference: 

Conditions: 

Please indicate that the funds are .loan sale 
proceeds, along with your name. 
Attention: David Penkrot 

In order to assure· proper allocat ion of funds to Buyer·• s 
purchase price, this information must be included on all wire 
transfers. 
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EXHIBIT E 

DELIVERY OF CREDIT APPLICATIONS 
AND STATEMENTS 

seller will del iver to Buyer one copy of t he credit application 
(or affidavit if appl ication is not available) and statements for 
three consecutive months fo r the Loans upon request for 10% of 
the Loans . purchased by Buyer at no charge . Seller wi ll deliver to ' 
Buyer addit ional copies of the credi t applications and statements . 
for the Loans upon receipt o f paymen t of $5 .00 per application or 
statement (or other avai lable information to b e provided under 
the t erms of Section 1. 10 of t hi s Agr.eement ) request e d by Buyer , 
within one (1) year after the Transfer Dat e of such Loan, if such 
documents are available. With respect t ·o· any· such request, 
Seller shall have thirty {30} days from the receipt of the Buyers 
request to deliver the requested documents , provided the number 
of requests does not exceed two hundred (200) items in a~y one 
c alendar month . Otherwi se, Seller shal l have ninety (90) days 
from the recei pt . of the Bu yer' s request to deliver t he requested 
documents . Buyer expressly acknowl edges that Seller only retains 
the credi t appl ications for a period of five (S) years and that 
document.at ion may not exis t with respect to the Loans purchased 
by Buyer. Beyond one (1) year of the Transfer Date , additional 
copies of t he credit applications and statements for the Loans 
may be provided upon receipt of payment of $10.00 per application 
or statement. 
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EXHIBIT F 

CONFIDENTI ALI TY AGREEMENT 
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EXHIBIT I 

FORM OF 
ASSIGNMENT AND ACCEPTANCE AGREEMENT 

THI S ASSIGNMENT AND ACCEPTANCE . AGREEMENT (the "Assignment 
Agreement") dated as of , 20 0 is entered i nto among 
- ---,=---=-------,--<"Assignor" l, ("Ass ignee") 

and MBNA America Bank, N .A. (the " Seller"). 

Re ference is made to t he Loan Sale Agreement 
as amended and modifi e d from t ime to time {t he "Loan Sale 
Agreement") between Buyer, Guarantor and Seller. Terms defined 

.in the Loan Sale Agreement are used herein with the same me aning. 

The Assignor hereby sells and assigns, without recourse, to 
the Assignee, and the As s i gnee hereby purchases and as sume s , 
without r ecourse , from the Assignor , ef f ective as o f , 200~ 
(the "Ef fective Date") all of the Assignor's r i ght s and 
obligat ions unde r the Loan Sale Agreement with respect t o the 
purchase and sale of Additional Loans occurring after such 
Effe ctive date ( "Future Sales"). From and after t he Effective 
Date ( i ) the Assignee shall be the "Buyer" under, and be bound by 
the provisions of the Loan Sal e Agreement and hav e the right s and 
obl igat ions of the Buyer thereunder with respect to Future Sales 
and (i) the Ass i gnor shall r elinquish i ts rights and be rel e ased 
from i t obligations under t he Loan Sale Agreement with r espect to 
Future Sales. The Assignee hereby makes all of the 
repr esentations, warranties a nd covenant s set forth in Art icle 
VII of t he Loan Agreement as of the Ef f ect i v e Date. 
Notwithstanding anything to the contrary herein contained, the 
representations a nd warranties made by the Seller to the Assignor 
in the Loan Sale Agreement shall survive, with r e spect to the 
Assignor, the ass ignment effected by this Agreement. 

This Assignment Agreement shall be governed by and const r ued 
in accordance with the laws of the State of De l aware ·. 

The terms set forth above are hereby agreed to by 

------------------------ · as Ass i gnor 
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By: 
Name: 
Title: 

-----------------------' as Assignee 

By: 
Name: 
Title: 

------------------------------' as Seller 

By: 
Name: 
Title: 

Address and information relating to the Assignee: 

Name: 

Address: 

Contact Person: 

Telephone No.: 

Telecopy No.: 

Tax I.D. /ss No: 

Prohibited Assignee List 

Atlantic Credit and Finance Inc. or any of its affiliat.es 

Midland Credit Management Inc, or any of its affiliates 

C&W Asset Acquisition a/k/a Cadle Companies or any of its 
affiliates 

Nationai Credit Acceptance 
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