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FORWARD FLOW RECEIVABLES PURCHASE AGREEMENT 

This FORWARD FLOW RECEIVABLES PURCHASE AGREEMENT, is made this 
201

h day of December, 2011 by and between General Electric Capital Corporation, GE Capital 
Retail Bank, formerly known as GE Money Bank, GEMB Lending, Inc., Monogram Credit 
Services, L.L.C., RFS Holding, L.L.C., and GEM Holding, L.L.C. (collectively "Seller") and 
Portfolio Recovery Associates, LLC ("Buyer") with reference to the following facts and 
circumstances: 

RECITALS 

A. Seller desires to sell to Buyer, during the Transfer Period, delinquent credit card 
receivables, on the terms and conditions herein set forth, as such receivables exist as of the 

· applicable Cut-Off Date; and . 

B. Buyer wishes to face value on 
a monthly basis, not in excess the aggregate, of the afo,rennenttio.ned 
receivables during the Transfer Period, on the terms and conditions herein set forth, as such 
receivables exist as of the applicable Cut-OffDate. 

NOW, THEREFORE, in consideration of the premises and the covenants hereinafter set 
forth and for good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, Seller and Buyer hereby agree as follows: 

COVENANTS, TERMS & CONDITIONS 

ARTICLE I 
DEFINITIONS 

1.1 Definitions. As used in this Agreement, the following terms shall have the 
following meanings unless otherwise defined herein and, wherever from the context it 
appears appropriate, all terms expressed herein in the singular or the plural shall include the 
singular and the plural, and pronouns stated in the masculine, feminine or neuter gender 
shall include the masculine, feminine and neuter gender. 

"Account" means any retail credit card account owned by Seller with respect to 
which there is a Receivable. Accounts shall be randomly selected from accounts referred to by 
the seller as 120 day accounts which are recalled from mid-primary collection agencies. 

"Account Debtor" means the applicant or, if applicable, the co-applicant on an 
Account, but does not include guarantors, sureties or authorized users who are not the applicant 
or co-applicant with respect to such Account 

"Account Document" means any application, agreement, billing statement, 
Affidavit, abstract of cardholder account, remittance check or other correspondence relating to an 
Account and relevant to the collection of the related Receivable, to the extent such item is in 
Seller's possession and reasonably available to Seller, in the form, if any, it exists in Seller's 
possession. 
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"Affidavit" means an affidavit, executed by Seller, upon request of Buyer in 

accordance with the conditions set forth in section 5.3 herein, a template of which is attached as 
Exhibit F. 

"Affidavit of Sale of Accounts by Original Creditor" means an affidavit, executed 
by Seller for each Notification File sold to Buyer, in the form required by the Civil Court of the 
City ofNew York, a template of which is attached as ExhibitE and is accompanied by an 
appropriate certificate of conformity. 

"Affiliate" means, with respect to any Person, a Person that controls, is controlled 
by, or is under common control with that Person. 

"Agreement'' means this Forward FlowReceivables Purchase Agreement, 
· including any exhibits or schedules hereto, as the same may be amended or supplemented from . · .. · .. 
time to time. 

"Bankruptcy Case" means a case under Chapter 7, 11, 12 or 13 of Title 11 of the 
United States Code. 

"Bankruptcy Code" means Title 11 of the United States Code. 

"Bid File" means the Computer File provided to Buyer to evaluate data 
information and received by Buyer on or about November 16,2011. 

"Bill of Sale" means a document, 'substantially in the form of Exhibit A hereto, to 
red b Seller to Bu er in accordance with Section 2.2 herein. 

"Business Day" means a day other than a Saturday, Sunday or day on which 
banks are required or permitted to be closed in New York. 

"Buyer" shall have the meaning assigned to such term in the introductory 
paragraph hereto. 

"Computer File" means a computer file, tape, cartridge or disk or other electronic 
medium. 

"Cut-OffDate" means, with respect to each.Receivable, the Business Day prior to 
the Transfer Date for such Receivable. 

"Cut-OffDate Claim Amount" means the outstanding amount on the Account as 
of 11:59 p.m. on the applicable Cut-Off Date, as reflected in the Notification File. Such amount 
shall not include any interest or fees that may have accumulated after the Account's charge-off 
date. 

"Event of Default" means the occurrence of any of the following events: (i) 
failure of Buyer or Seller to perform or observe any other term, covenant or agreement to be 
performed or observed by it pursuant to this Agreement; (ii) any representation or warranty made 
by Buyer or Seller in connection with this Agreement proves to have been false in any material 
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respect when made, except as otherwise provided for herein; (iii) any order, judgment or decree 
is entered decreeing the dissolution of Buyer or Seller; (iv) a material change in the management 
or control of Buyer or the determination that a Material Adverse Effect, in the opinion of Seller, 
has occurred in the financial condition of Buyer, or a material change in the management or 
control of Seller or the determination that a Material Adverse Effect, in the opinion of Buyer, has 
occurred in the financial condition of Seller; (iv) a court having jurisdiction enters a decree or 
order for relief in respect of Buyer, Seller or any of their subsidiaries in an involuntary case 
under title 11 of the United States Code or any applicable bankruptcy, insolvency or other similar 
law now or.hereafter in effect, which decree or order is not stayed; (v) a voluntary case is . 
commenced by Buyer or Seller under any applicable bankruptcy, insolvency or other similar law 
now or hereafter in effect; (vi) a decree or order of a court having jurisdiction for the 
appointment of a receiver, liquidator, sequestrator, trustee, custodian or other officer having 
similar powers over Buyer, Seller or any of their subsidiaries or over all or a substantial part of 
their property is entered; and, in the case of any event described in clauses (vi), (vii) or (vii}, .. 
such event continues for 60 days unless dismissed, bonded or discharged; (vii) the Board of 
Directors of Buyer, Seller or any of their subsidiaries (or any committee thereof} adopts any 
resolution or otherWise authorizes action to approve any of the foregoing; or (viii) either party is 
the subject of an regulatory or enforcement action that results in any finding that such party has 
violated Applicable Law. 

"Financing Statement" means a UCC-1 financing statement. 

"Funding Date" means, with respect to a Receivable, the date identified in the 
following table, or, if such date is not a Business Day, the next Business Day. 

$ales calendar 20'f'fl2o12 
Month Start End Funding Date 

Dec-11 November 19, 2011 December 20, 2011 December 29, 2011 
December 21, 2011 January 19, 2012 February 2, 2012 

Jan- 12 
January 20, 2012 February 19,2012 March 1, 2012 

Feb- 12 
February 20, 2012 March 20, 2012 March 29, 2012 

Mar-12 
March 21, 2012 April19, 2012 May 3, 2012 

April: 12 
Apnl2o·, 2012 May 19, 2012 May3o; 2012 ' 

May- 12 
May 20, 2012 June 19, 2012 June 28, 2012 

June -12 

"Funding Instructions" means a document, substantially in the form of Exhibit 
A I hereto, to be delivered by Seller to Buyer prior to each Funding Date. 

"Material Adverse Effect" means a material adverse effect upon the business, 
operations, properties, assets, condition (financial or otherwise) or prospects of Buyer which 
materially impair the ability of Buyer to perform its obligations under the Agreement or the 
ability of Seller to enforce such obligations. 
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"Non-Confonning Receivables" shall have the meaning assigned to such tenn in 

Section 7.1 hereof. 

"Notification Date" means each date which shall occur at least two (2) business 
days prior to each respective Funding Date. 

"Notification File" means (a) a Computer File identifying the Receivables to be 
delivered to Buyer on each Transfer Date, which listing shall contain the following infonnation 
with respect to each receivable to the extent maintained by Seller as of the Cut-OffDate: 
Account number, Account origination date, last payment amount, date of first delinquency, date 
of last payment, charge-off date, charge-off amount, name, address, telephone numbers and 
social security number of the Account Debtors and Co-Debtors, applicable Cut-OffDate Claim 
Amount, RMS file number, off code, off description; BCLE description, interest rate .. 

,,, "P~r~on;' sh~II ~ean any individual, s~Ie'proprletorshlp,partnership,joi~t ..... 
venture, trust; unincorporated organization, association, corporation, institution, public benefit 
corporation, entity or government (whether federal, state, county, city, municipal or otherwise, 
including, without limitation, any instrumentality, division, agency, body or department thereof). 

""Purchase Price" means with respect to the Receivables being sold on the 
Purchase Date, an amount equal to the product of(a) price factor in following table, multiplied 
Qy (b) the Cut-Off Date Claim Amount of the Receivables being sold, as indicated on the 
Notification File. 

"Rec"eivable" means any retail credit card receivable relating to an unsecured 
credit card account owned by Seller that is being sold to Buyer pursuant to the tenns of this 
Agreement, as such receivable exists as of the Cut-Off Date, to the extent such receivable is set 
forth on the applicable Notification File and which has been randomly selected from all similar 
retail Accounts referred to by Seller as 120 day Accounts which are recalled from mid-primary 
collection agencies . 

. "Securities Laws" means the securities laws of any jurisdiction .. 

"Seller" shall have the meaning assigned to such tenn in the introductory 
paragraph hereto. 

"Transfer Date" means a Business Day selected by Seller on which Seller sends a 
Notification File to Buyer, which must occur at least once a month during the Transfer Period. 

"Transfer Period" means the period from December I, 2011 through June 30, 
2012. 

"Trustee" means a trustee appointed in a Bankruptcy Case. ---
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ARTICLE II 

PURCHASE AND SALE OF RECEIVABLES 

2.1 Purchase and Sale. On each Funding Date, during the Transfer Period, Seller 
shall sell and Buyer shall buy all right, title and interest in and to the Receivables with 
respect to which Buyer has received a Notification File. Seller agrees to sell the 
Receivables to Buyer and Buyer agrees to purchase the Receivables, without recourse and 
without warranty of any kind (including, without limitation, warranties pertaining to title, 
validity, collectability, accuracy or sufficiency ofinformation) except as specifically set 
forth herein, on the terms and subject to the conditions set forth below. 

2.2 Bill of Sale: Financing Statement. Within five Business Days after each Funding 
Date, Seller shall deliver to Buyer: (a) an executed Bill of Sale and (b) an appropriate 
Financing Statement or statements (if prepared byBuyer) for filingby Buyer, at Buyer~s'; : . < ·• ·· ...... 

expense, in the state and county (if applicable) where Seller's chief executive office is 
located ahd/orSeller is incorporated, and (c) an Affidavit of Sale of Accounts by .Original 
Creditor.· The foregoing notwithstanding, Buyer acknowledges and agrees that the failure of 
Seller to execute and deliver a Bill ofSale and/or a Financing Statement shall not constitute · 
a default or breach by Seller of its obligations hereunder unless Seller fails to deliver such 
items within three (3) days after a written request by Buyer therefor, or provided that if 
Buyer provides Financing Statements to Seller within one week of the applicable Funding 
Date, Seller shall execute and return them to Buyer. 

2.3 Notification Date. On each Notification Date, Seller shall forward to Buyer the 
Notification File, along with information required to determine the applicable statute of 
~ .• . . 

2.4 Payment. On each Funding Date, Buyer shall remit to Seller an amount equal to 
the Purchase Price by wire transfer to the bank designated by Seller in accordance with the 
Funding Instructions forwarded to Buyer on the initial Notification Date. All collections 
received by Seller on or after the applicable Cut-Off Date with respect to any Receivable 
included herein shall be paid to Buyer according to the procedures set forth in Section 5. 7 
herein. 

2.5 Schedule. Each of Seller and Buyer shall maintain a Computer File of all 
Receivables sold or reassigned under this Agreement and the date and amount ofeach · • ·• 
payment received by the transferring party on those Receivables after the date of such 
transfer, and the date such payment was remitted by the transferring party in accordance 
with the terms of this Agreement, and shall revise such schedule whenever ownership of a 
Receivable is transferred to or from Buyer in accordance with the terms of this Agreement 
and whenever a payment is received or remitted by the transferring party after the date of 
such transfer. No more frequently than once every three months, Buyer or Seller may 
request, and the other party shall provide within thirty (30) days of the request, each 
computer file. 
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2.6 Reporting Requirements. Each of Buyer and Seller shall be responsible for their 

respective reporting requirements and/or filings required by any federal, state or local law, 
rule or regulation relating to the Receivables. 

2. 7 Intentionally Left Blank 

2.8 Taxes. Neither of the parties is aware of any state or federal sales, transfer of 
similar taxes that would be applicable to this Agreement. 

2.9 Buyer's Intention. Buyer is purchasing the Receivables for its own account, for 
investment purposes and not with a view to the distribution thereof. Buyer shall not, 
directly or indirectly, offer, transfer, sell, assign, pledge, hypothecate or otherwise dispose 
of anyofthe Receivables (or solicit any offers to buy, purchase, or otherwise acquire any of 
the Receivables) qr any direct or indirect interests the~ein, except in compliance with all· . 
applicable federal and/or state securities ancl Blue Sk)r Jaws, rules, regulations and 
requirements (collectively, the "Securities Laws") and this Agreement. 

2.10 Receivables Not Securities. Buyer ackllowledges and agrees that (a) the 
purchase of the Receivables pursuant to this Agreement does not involve, nor is it intended 
in any way to constitute, the purchase of a "security'' within the meaning of the Securities 
Laws and (b) it is not contemplated that any filing will be made with the Securities and 
Exchange Commission or pursuant to the Securities Laws of any jurisdiction. 

2.11 Sophisticated Investor. Buyer has such knowledge, sophistication and 
experience in business and financial matters as to be capable of evaluating both the 
information made available with respect to the Receivables and the merits and risks of the 
prospective purchase, is able to ear e economic ns o sue pure ase, IS a e o ear e 
risk that Buyer may be required to hold the Receivables for an indefinite period of time and 
is able to afford a complete loss of the Purchase Price for the Receivables. 

2.12 Opportunity to Ask Questions. Buyer has been afforded the opportunity: 
(a) to ask such questions as it has deemed necessary of, and to receive answers from, 
representatives of Seller concerning the terms and conditions of the offering of the 
Receivables and the merits and risks of buying the Receivables; and (b) to obtain such 
additional information that Seller possesses or can acquire. 

ARTiCLE Ii:I .... 
CONDITIONS PRECEDENT 

3.1 Conditions to Buyer's Obligations. The Buyer may terminate its obligation to 
purchase the Receivables on any Funding Date and/or any or all subsequent Funding Dates 
if any of the following occurs: 

(a) Representations and Warranties. As of such Funding Date, the 
representations and warranties of Seller set forth in this Agreement, 
including, but not limited to Section 4.1, are not true and correct in all 
material respects. 
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(b) Compliance with Covenants and Agreements. On or prior to such 

Funding Date, Seller has not complied in all material respects with each of 
its material covenants and agreements set forth in this Agreement. 

(c) No Violation of Law. The consummation of such purchase and sale will 
violate an order of any court or governmental body having jurisdiction or a 
law, rule or regulation that applies to Buyer or Seller. 

(d) Approvals. Consents and Notices. As of such Funding Date, any 
approvals, consents or other actions by, and any notices to or filings with, 
any governmental authority, or any other Person required for the 
consummation of such purchase and sale have not been obtained or made. 

- < 

· · -:3~2 Conditions to Seller's Oblieations; ·The Seller m~yterminate its obligation to-. 
sell the Receivables on any Funding Date and/or all subsequent Funding Dates if any of the 

<following occurs: 

(a) Representations and Warranties. As of such Funding Date, the 
representations and warranties of Buyer set forth in this Agreement, 
including, but not limited to Section 4.2, are not true and correct in all 
material respects. 

(b) Compliance with Covenants and Agreements. On or prior to such 
Funding Date, Buyer has not complied in all material respects with each of 
its material covenants and agreements set forth in this Agreement 

,. ___ -. 

i============"';("':c):="=;:N':'~~v:;""~j~~Ia=!~io=~"'o'";f:;L"'a""'w'"'.-"'T;;;h:"'e=c=o=n=sum"'"-="=m=a:iiJ=an2'""""'or2s=u:::t:Efi'=ii"'u"'rC:"li"'a"'se"'-an="--=aFs=a'1'te'"w""--"u"r=-<="<--=-====~~-<~ 
violate an order of any court or governmental body having jurisdiction or a 
law, rule or regulation that applies to Buyer or Seller. 

(d) Approvals, Consents and Notices. As of such Funding Date, any 
approvals, consents or other actions by, and any notices to or filings with, 
any governmental authority, or any other Person required for the 
consummation of such purchase and sale have not been obtained or made. 

ARTICLE IV 
REPRESENTATIONS AND W ARRANT!ES 

4.1 Representations and Warranties of Seller. Seller hereby makes the following 
representations and warranties solely to Buyer and not to any other Person: 

(a) Due Organization: Authorization. Etc. As of each Funding Date, each 
Seller is duly organized, validly existing and in good standing under the 
laws of the state of its formation, and, at all relevant times, had all 
necessary power and authority to originate and/or acquire and transfer the 
Receivables. The execution, delivery and performance by Seller of this 
Agreement and the transactions contemplated hereby are within its powers 
and have been duly authorized by all necessary action. This Agreement 
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has been duly executed and delivered by Seller and constitutes the legal, 
valid and binding obligation of Seller, enforceable against Seller in 
accordance with its terms, except as such enforceability may be limited by 
applicable bankruptcy, reorganization, insolvency, moratorium and/or 
other similar laws and general equitable principles. 

(b) No Conflict. The execution, delivery and performance by Seller of this 
Agreement and the transactions contemplated hereby does not violate, 
conflict with or result in a breach or default under the certificate of 
incorporation or bylaws of Seller, any federal, state or local law, rule or 
regulation applicable to Seller or any agreement or other document to 
whichSeller is a party or by which it or any of its property is bound. 

· . ::"J:(c) :- · Consents. No authorization; approval; consentorotheraction by,'a1ld no 
notice to or filing with, any governmental authority or regulatory body or 
other Person is or will be required to be obtained or made by Sellerfor the 
due execution, delivery and performance of this Agreement and the 
transactions contemplated hereby that has not been obtained or made by 
Seller. 

(d) Title to the Receivables. As of each Funding Date, Seller is the lawful 
owner of, or has the right to sell, the Receivables and, upon the purchase 
by Buyer of the Receivables hereunder from Seller, Buyer shall acquire 
unencumbered title in and to the Receivables, of each Funding Date, 
except for such encumbrances, liens and claims caused or created by 
Buyer. 

(e) No Brokers or Finders. Seller has not employed any investment banker, 
broker or finder in connection with the transaction contemplated hereby 
who might be entitled to a fee or commission upon consummation of the 
transaction contemplated in this Agreement. 

(f) No Proceeding. There is no litigation or administrative proceeding before 
any court, tribunal or governmental body presently pending or, to the 
knowledge of Seller, threatened against Seller which would have a 
material adverse effect on the transactions contemplated by, or Seller's 
ability to perform its obligations under, this Agreement 

(g) Origination. The Receivables sold to Buyer pursuant hereto are valid, 
binding obligations of the Account Debtors, and have been originated 
and/or acquired and serviced in material compliance with applicable state 
and federal consumer credit laws by Seller, its agents and affiliates. 

(h) Account Selection. The Receivables included in each Notification File 
will not be materially different from those included in the Bid File. 

(i) Data Accuracy. The information contained in the Notification File 
provided by Seller to Buyer is accurate as of the Cut-Off Date. 
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G) Random Selection. The Receivables sold to Buyer pursuant hereto have 

been randomly selected from similar Receivables referred to as 120 Day 
Mid-Prime recalls by the Seller. 

(k) Account Documents. Seller can provide Buyer with at least-of the 
statements related to the Accounts, subject to the Buyer's Account 
Document request rights in Section 5.3. 

(1) Governing Law. Pursuant to their terms and conditions, each of the 
Receivables is governed by and construed in accordance with federal law, 
and to the extent that state law applies, the laws of the State of Utah and 
each of the Receivables is interest bearing. 

· For the avoidance ofdoubt (and notwiths.tanding anything otherwise provided herein), the parties · 
hereto acknowledge and agree that with respect to the and warranty contained in 
section 4.1(g), no Event of Default shall occur more of the 
Receivables sold to Buyer in a given Notification File breach this provision. Buyer retains all 
other rights and remedies available for any breach of section 4.3(g). 

4.2 Representations and Warranties of Buyer. Buyer hereby makes the following 
representations and warranties to Seller: 

(a) 

(b) 

Due Organization: Authorization, Etc. As of each Funding Date, each 
Buyer is duly organized, validly existing and in good standing under the 
laws of the jurisdiction of its formation. The execution, delivery and 

Ye .o this-A eementandJhe.transacJio.ns 
contemplated hereby are within its powers and have been duly authorized 
by all necessary action. This Agreement has been duly executed and 
delivered by Buyer and constitutes the legal, valid and binding obligation 
of Buyer, enforceable against Buyer in accordance with its terms, except 
as such enforceability may be limited by applicable bankruptcy, 
reorganization, insolvency, moratorium and/or other similar laws and 
general equitable principles. 

No Conflict. The execution, delivery and performance by Buyer of this 
Agreement and the transactions contemplated hereby do not and will not. 
violate, conflict with or result in a breach or default under its, respectively, 
limited liability agreement and/or trus~ any federal, state or local law, rule 
or regulation applicable to Buyer, or any agreement or other document to 
which Buyer is a party or by which it or any of its members or property is 
bound. 

(c) Consents. No authorization, approval, consent or other action by, and no 
notice to or filing with, any governmental authority or regulatory body or 
other Person is or will be required to be obtained or made by Buyer of the 
due execution, delivery and performance of this Agreement and the 
transactions contemplated hereby. 

"•- ',.,' ... ;.' 
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(d) Investigation of Receivables. Buyer has made an independent 

investigation as Buyer has deemed necessary as to the nature, validity, 
collectability and value of the Receivables being purchased on each 
Funding Date, and as to all other facts that Buyer deems material to such 
purchase. Buyer is making such purchase solely on the basis of such 
investigation and its own judgment and the representations, warranties and 
other information expressly set forth herein. Buyer is not acting in 

(e) 

reliance on any representation, warranty or information except to the 
extent expressly set forth herein. 

No Broker or Finders. Buyer has not employed any investment banker, 
broker or finder in connection with the transaction contemplated hereby 
who mightbe entitled to a fee or commission upon consummation of the 

'transaction contemplated in ibis Agreement: • . : · · . . · ·'; ' 

·cf) No Proceeding. There is no litigation or administrative proceeding before· 
any court, tribunal or governmental body presently pending or, to the· 
knowledge of Buyer, threatened against Buyer which would have a 
material adverse effect on the transactions contemplated by, or Buyer's 
ability to perform its obligations under, this Agreement. 

ARTICLEV 
CONDUCT OF BUSINESS AFTER THE PURCHASE 

5.1 Interim Servicing. Until the applicable Funding Date, Seller may continue to 
··-·-~-------- servu:- 1 • • • , • 

handle the Receivables and any matter relating to the Receivables in any manner that Seller 
deems appropriate, provided, however, that from the applicable Cut-Off Date until the 
applicable Funding Date, Seller shall not initiate any outbound collection efforts on the 
applicable Receivables, but Seller shall be permitted to accept payments in accordance with 
its ordinary credit policy. Buyer shall be bound by the actions taken by the Seller in 
compliance with applicable law with respect to any Receivable prior to the Funding Date. 
Buyer shall take no action to communicate with Account Debtors (or their agents or 
representatives) or enforce, service or otherwise manage any Receivable until after the 
Funding Date, and only in accordance with any and all applicable federal and state laws, 

· rules; regulations and cburt orders: lD ho ·event shall Seller be deemed a fiduciary for the · .. • 
benefit of Buyer with respect to the Receivables or any Receivable. 

5.2 Compliance. Buyer represents and warrants that any and all servicing, billing, 
processing, communications, notices as are required or permitted by contract or by 
applicable federal and state laws, rules, regulations and court orders, collections or recovery 
by Buyer with respect to the Receivables shall conform in all respects to the terms and 
conditions of the Account and to any and all applicable federal and state laws, rules, 
regulations and court orders. Without limiting the foregoing, Buyer further represents and 
warrants that it shall not (i) assert or suggest the existence of a security interest with respect 
to a Receivable (ii) enter into a reaffirmation agreement or assert any obligation to enter into 
a reaffirmation agreement with respect to a Receivable or (iii) market to Account Debtors, 
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except for purposes of collecting a Receivable, or market the names and/or addresses of 
Account Debtors. Buyer shall ensure that each subsequent purchaser or assignee of the 
Receivables and any Person acting on behalf of Buyer or such purchaser or assignee 
complies with the requirements contained in this Section 5.2. 

5.3 Retrieval of Account Documents; Oral Information on Accounts. 

(a) Account Documents. 

(i) Except as provided in this Section 5.3, Seller shall have no 
obligation to provide any information in respect of Receivables 
(other than the information contained in the Notification File). 

, ... (ii) · •. :Buyer may submit to Seller rell$onable reques.ts f()r Account .. . 
Documents, which requests shall be substantially in the form of 
Exhibit B herto, and, to the extent such information is in the 
possession of and reasonably available to Seller, Seller shall 
provide it subject to and in accordance with the provisions below· 
in this Section 5.3. For the avoidance of doubt, Buyer expressly 
acknowledges and agrees that Seller's failure to provide Account 
Documents shall not render the related Receivables as Non
Conforming Receivables or otherwise subject Seller to any 
liability. 

(iii) Any request by any subsequent purchaser or assignee of the 
•!==============~ - Receivables•orcanyoother~PerJJon•acting•onobehalfofBuy.eEOr.such====== 

Person, for Account Documents, to the extent there remains a right 

j 
1.. 

thereto, must be made through Buyer. Seller shall provide to 
Buyer each requested Account Document (to the extent such 
document is in the possession of and reasonably available to 
Seller) within thirty days after Seller's receipt of Buyer's request 
therefor. 

(iv) During the first twelve (12) months after the Purchase Date, Seller 
shall provide to Buyer (to the extent the documents are in the 

(v) 

... possession ofand reasonably.available to Seller), at no additional 
charge to Buyer (other than specified postage charges) an 
additional number of Account Documents not to exceed the 
number equal Accounts sold on the 
Purchase Date, provided that Buyer pays to Seller, within five (5) 
days after receipt of an invoice therefor, all postage paid by Seller 
in respect of provision of such Account Documents. 

At all times (a) after the date twelve (12) months after the 
applicable Funding Date or (b) during the first twelve months after 
the applicable Funding Date but in excess of the request amounts 
specified in, or otherwise not in accordance with, subsection (iv) 
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above, Seller shall provide Buyer (to the extent the documents 
and/or necessary information are in the possession of and 
reasonably available to Seller) with requested Account Documents 
after Buyer to Seller the following: (!-per Account 
Document; each affidavit plus.ed-x fee per 
grouping( such affidavits in the fonn of exhibit F), and (3) a price 
to be agreed upon for any other type of Account Document 
requested by Buyer .. 

(vi) Any contrary provision contained in this Section 5.3(a) 
notwithstanding, the parties acknowledge and agree that: (a) if, 
during any thirty (30) day period, Buyer ~i>l)!lllb 
Account Documents totaling more 

~ Seller may provide the requested Account Documents within "' .. .-..·· 
days after Seller's receipt of each reasonable request by Buyer 
therefor, and (b) Seller has no obligation to provide to Buyer any 
document or information not in the possession of and reasonably 
available to Seller. 

(b) Oral Information. Seller shall not be obligated to furnish Buyer with any 
oral infonnation. 

(c) Copies. Seller reserves the right (but shall have no obligation to) retain 
copies of all or any portion of documents delivered to Buyer. Any 
obligation of Seller to provide Account Documents to Buyer may be 
satisfied by providing original documents or copies thereof; whether by 
electronic, photocopy, microfiche, microfilm or other reproduction 
process. 

(d) Limitations on Seller's Obligations. Any other provisions of this Section 
5.3 to the contrary notwithstanding, Seller shall have no obligation to 
provide Account Documents (or any other infonnation) on or after the 
date five (5) years after the Purchase Date. 

5.4 Reporting to Credit Reporting Agencies. Buyer acknowledges that Seller may in 
~ its sole discretion, at its cost, report the status of the Receivables to the appropriate credit; .. ·· 

reporting agencies and, if Seller so elects, it will report the Receivables as either transferred, 
transferred to another lender, charged off transferred, sold, charged off sold or another 
similar designation. If Buyer elects to report Receivables to the appropriate credit reporting 
agencies, Buyer may, at its cost, report Receivables to such agencies as Buyer and transferee 
of such Receivables. 

5.5 Seller as Witness. If Buyer files any legal action to collect on a Receivable and 
Buyer requests or subpoenas an officer or employee of Seller to appear at a trial, hearing or 
deposition to testifY about the Account (and in the case of a request Seller agrees to provide 
an officer or employee to so appear), Buyer will pay Seller for the officer's or employee's 
time in traveling to, attending and testifying at the trial, hearing or deposition, whether or 
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not the officer or employee is called as a witness at the hourly rate of such officer or 
employee. Buyer will also pay Seller the officer's or employee's reasonable out of pocket 
travel related expenses. 

5.6 Legal Notices Received After Each Date. Buyer and Seller shall promptly 
notify each other of any claim, threatened claim, pending or threatened obligation or any 
other legal proceeding or governmental action related to Receivables and involving or 
implicating Buyer or Seller or actions taken in respect of Receivables. 

~- . . . . . 

5. 7 Extent of Seller's Obligations After Each Funding Date. 

(a) Except as provided herein, Seller shall have no obligation to perform any 
servicing activities with respect to Receivables from and after the 

"" ., applicable Funding Date. , " 

(b) "Seller shall provide to Buyer, at least monthly, a report indicating the 
"amounts ofpaymentsreceived by Seller in respect ofpurchased 
Receivables and Seller shall remit to Buyer on or before the 201h day of 
each month such amounts as were received in the immediately preceding 
fiscal month, except that, such report and remittance shall reflect only 
amounts received on or after the Cut-Off Date of the Receivable, 

(c) Seller shall use good faith commercially reasonable efforts to identify and 
forward to Buyer, within fifteen (15) days after the end of each of Seller's 
fiscal months, all written correspondence received during such fiscal . . . , 

recovery or ownership thereof 

(d) It is acknowledged and agreed that Seller shall have no obligations under 
subsections (b) or (c) of this Section 5.7 on or after the date three (3) years 
after the applicable Transfer Date provided that Seller, in its sole 
discretion, shall make reasonable efforts to perform the activities specified 
in subsections (b) or (c) of section 5.7 after such date. 

5.8 Extent of Buyer's Obligations After Repurchase. 

(a) After ~y repurchas~ of Accounts by Seller "from Buyer pursuant 'to 
Section 7.2(a), Buyer shall provide to Seller, within fifteen (15) days after 
the end of each of Buyer's fiscal months, a report indicating the amounts 
of payments received by Buyer in respect of the repurchased Receivables 
during the immediately preceding fiscal month and shall remit to Seller 
Such amounts within thirty (30) days after its provision of s,uch report, 
except that, with respect to any payments received during the fiscal month 
in which the date of repurchase occurs, such report and remittance shall 
reflect only amounts received on or after the date of repurchase. 

(b) Buyer shall use good faith commercially reasonable efforts to identify and 
forward to Seller, within fifteen (15) days after the end of each of Buyer's 
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fiscal months, all written correspondence received during such fiscal 
month by Buyer in respect of repurchased Receivables that is relevant to 
Seller's recovery or ownership thereof. 

5.9 Audit Rights. Upon reasonable suspicion of non-compliance with Applicable Law or 
this Agreement, Seller shall have the right to audit the applicable books and records of Buyer to 
determine the Buyer's compliance with Applicable Law or this Agreement. The audit of the 
books and records of Buyer shall be conducted by an employee or other representative 
designated by Seller. Seller agrees, and its representative will agree, to hold all information that 
Seller receives in confidence except as is necessary for Seller to enforce its rights under this 
Agreement. Seller shall give Buyer prior written notice of its exercise of its rights hereunder 
specifying the date upon which the audit will commence and the reasonable suspicion that Seller 
is relying upon to commence such an audit. Such written notice shall be provided to Buyer at 
least two business days prior to such audit. Such audit shall be conducted during·nornial· · .. · · · · ". 
business hours. Buyer shall cooperate in the conduct of the audit. The Seller shall use 
commercially reasonable efforts to minimize the disruption of the conduct of the business during 
the audit 

ARTICLE VI. 
USE OF NAMES 

6.1 Use ofNames. Buyer shall use (and shall ensure that each permitted assignee, 
subsequent purchaser of Receivables and any other Person taking action in respect of 
Receivables only shall use) only Buyer's (01 roe!ro!herl'erserr'sj·ew£·llam@ wl:t"R mking 
action in respect of Receivables. Buyer shall not state, represent or imply (and shall ensure 
that no permitted assignee, subsequent purchaser of Receivables or other Person taking 
action in respect of Receivables states, represents or implies) that Buyer (or such other 
Person) is connected in any manner with, or acting for or on behalf of, Seller, Seller's 
Affiliates or any Person with whom Seller or its Affiliates has a program or other agreement 
relating to Receivables. 

Buyer shall not (a) use the marks and/or names of, or otherwise refer to (and shall ensure that no 
permitted assignee, subsequent purchaser or other Person taking action in respect of Receivables 
uses the marks and/or names of, or otherwise refers to) Seller, Seller's Affiliates or any Person ·· c .. c.· • ;_ •• -

with whom Seller or its Affiliates has a program or other agreement relating to Receivables, 
including the marks and/or names of the establishment(s) at which the credit card generating the 
Receivable was used or (b) use (and shall ensure that no permitted assignee, subsequent 
purchaser or other Person taking action in respect of Receivables uses) any names and/or marks 
similar to the names and! or marks of Seller, Seller's Affiliates or any Person with whom Seiler 
or its Affiliates has a program or other agreement relating to Receivables, including the name of 
the establishment(s) at which the credit card generating the Receivable was used. 

The foregoing notwithstanding, however, Buyer (and any person acting on behalf of Buyer, any 
permitted assignee, subsequent purchaser of Receivables and any other Person servicing such 
Receivables) may use the name of: 
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(a) Seller, solely for the purpose of identifYing a Receivable(!) in communications with 
an Account Debtor on such Receivable in order to collect amounts outstanding thereon, 
(2) in connection with filing suit, (3) in connection with the sale or financing of the 
purchase of such Receivable, (4) for internal reporting purposes, (5) in bankruptcy and 
probate proceedings, (6) in connection with entering into any servicing arrangement, (7) 
in responding to subpoenas or information requests from reguiatory or administrative 
agencies and/or (8) as may be required by law, or 

(b) the credit card Account relating to Receivables, including the name of the 
establisbrnent(s) at which the credit card generating the Receivable was established or 
used, (l) in oral communications with an Account Debtor on such Receivable, in 
response to an Account Debtor's oral inquiries related to the Receivable, solely in order 

- to clarifY for the customer what account the Buyer is trying to collect but without 
-implying or stating that the establishment is involved in the collection effort in any way;. : , 
(2) in responding to subpoenas or information requests from regulatory or administrative 
agencies and/or (3) as may be required by. law, -

provided, however, that neither Buyer nor any person acting on behalf of Buyer or any permitted 
assignee, subsequent purchaser of Receivables and any other Person servicing such Receivables) 
shall state or represent in any way that it is taking action for or on behalf of Seller or any of 
Seller's Affiliates, or any Person with whom Seller or its Affiliates has a program or other 
agreement relating to Receivables. 

ARTICLE VII 
]'ION-CONFORMING RECEIVABLES 

7.1 Definition. For purposes of the Agreement, a Receivable shall be considered a 
"Non-Conforming Receivable" if any of the following conditions apply to such Receivable: 

(a) 

(b) 

(c): 

(d) 

(e) 

the Receivable was, in the reasonable opinion of Seller, created as a result 
of fraud or forgery or Seller's mistake; 

on or prior to the applicable Cut-OffDate, the Account Debtor was 
deceased; 

.on or prior to the applicable .Cut,OffDate, the debt represented by.such 
Receivable was reaffirmed or discharged in a Bankruptcy Case; 

on or prior to the applicable Cut-OffDate, the debt represented by such 
Receivable was compromised, settled, paid in full or satisfied; 

on or prior to the applicable Cut-Off Date, a representation or warranty of 
Seller made herein as to such Receivable was untrue or incorrect in any 
material respect; 

(f) on or prior to the applicable Cut-OffDate, the Account Debtor on such 
Receivable was released from liability on the Receivable by Seller; 
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(g) on or prior to the applicable Cut-OffDate, the Account Debtor filed a 

Bankruptcy petition; 

(h) on or prior to the Cut-OffDate, the debt represented by such Receivable 
was either not personally guaranteed by the Account Debtor or was 
subject to unresolved written dispute. 

For the avoidance of doubt (and notwithstanding anything otherwise provided herein), the parties 
hereto acknowledge and agree that a Receivable shall not constitute a Non-Conforming 
Receivable, and/or that a representation or warranty of Seller shall not be untrue or breached, 
solely because (I) such Receivable is not enforceable in accordance with its terms, (2) any 
security .interest relating to such Receivable is not valid, perfected or enforceable, or (3) Seller is 
unable to. produce Account Documentation related to such Receivable. 

. ' : ~~, ·: ·.: .. :.. . . \ . ' .. . 

7.2 Seller's Duty/Right to Repurchase. 

(a) 

. -•·;·. -·. 

During the first one hundred eighty (180) days after the applicable 
Transfer Date, Buyer may notify Seller in writing of any good faith 
determination by Buyer that a Receivable is a Non-Conforming 
Receivable. Any such notification shall include the information and shall 
be in the form set forth in Exhibit C hereto. Within sixty (60) days 
following Seller's receipt of Buyer's determination that the Receivable is a 
Non-Conforming Receivable, in the format specified in the Agreement, 
Seller shall in good faith confirm or deny that the Receivable is a Non
Conform.ing Receivable. Any dispute between the parties as to whether a 
ReceivableisaNori~CoriformiligRecei'vableshall·beresolved according 
to the procedures set forth in Sec~on 7.2(d). Seller shall purchase such 
Receivable for an amount equal to (i) the Purchase Price for such 
Receivable, less (ii) any recoveries on such Receivable that Buyer may 
have received on or after the applicable Transfer Date, less (iii) any credit 
given by Seller to Buyer for payments on the Receivable received by 
Seller before the applicable Transfer Date. In the event that the sum of 
recoveries and credit given on the Receivable as specified in clauses (ii) 
and (iii) in the previous sentence exceeds the Purchase Price of such 
Receivable, Seller shall pay Buyer nothing, and Buyer, on the date 

· ··specified by Seller for repurchase, shall pay Seller in cash the difference · ·· 
between (x) the sum of the recoveries received by Buyer on or after the 
applicable Transfer Date and credit given by Seller to Buyer for payments 
on the Receivable received by Seller before the applicable Transfer Date 
and (y) the Purchase Price for such Receivable. In the event tbat Buyer 
fails to notify properly Seller of any determination by Buyer that a 
Receivable is a Non-Conforming Receivable within one hundred eighty 
(!80) days after the applicable Transfer Date (and Seller has not exercised 
its rights under subsection (b) below in respect thereof), said Non
Conforming Receivable shall be solely the responsibility of Buyer and 
Seller shall have no obligation to repurchase such Non-Conforming 
Receivable. 

16 

.. -. -· ,, .-,. ___ ,. :· ., '-.... 



----------

• • 
(b) In the event that Seller at any time determines that (i) a Receivable is a 

Non-Conforming Receivable, (ii) there is a pending or threatened suit, 
action, arbitration or other legal proceeding or investigation relating to 
Seller or a Receivable and resolution of the matter would be facilitated if 
Seller owned such Receivable, or (iii) such Receivable should not be 
recovered or collected or should not have been sold due to a possible legal 
defect or infirmity, Seller may advise Buyer that it wishes to repurchase 
the same, in which event Seller shall purchase such Receivable for an 
amount equal to the Purchase Price therefor, provided, however, that 
Seller shall advise Buyer of any determination under clause (i) within 180 
days after the applicable Transfer Date. Nothing contained in clause (iii) 
of the immediately preceding sentence shall impose any duty on or 
constitute a representation of Seller with respect to the validity, 

· enforceability or collectability of any Receivable or validity, perfection or 
enforceability of any security interest relating to any Receivable. Seller's 
right to repurchase under .this seCtion 7.2 (b) is subject to a Fifty Thousand 
dollar ($50,000) cap of the face value of the Receivables for each Transfer 
Date. 

(c) Unless Buyer is sued by a third party and entitled to indemnification from 
Seller under Article X hereof, repurchase by Seller pursuant to this Article 
V[J shall constitute the sole and exclusive remedy of Buyer in respect of 
any Non-Conforming Receivable and, except for the remedies in this 
Article VI!, Buyer hereby waives any and all rights and remedies to sue 

· · therre · ef in res ect of such Non-
Conforming Receivable. 

(d) Any unresolved dispute between the parties in connection with Section 
7.2(a) shall be settled through friendly consultations between the parties. 
If agreement cannot be reached through consultations between the parties, 
the dispute shall be submitted to binding arbitration for resolution. The 
arbitration shall take place in New York, New York, and shall be 
conducted by the American Arbitration Association in accordance with the 
Commercial Arbitration Rules thereof (the "Rules") except as modified 
hereby. A single neutral arbitrator :with no past or current business 

. affiliations witli either Buyer 6r Seiler shall make all necessary , 
determinations, including the arbitration decision. Within ten (10) days 
after delivery of a notice of arbitration, the disputing parties shall 
commence conferring in good faith regarding the selection of the 
arbitrator. The disputing parties shall select the arbitrator within twenty 
(20) days after delivery of the notice of arbitration. If the arbitrator shall 
not have been so selected by such date then the arbitrator will be selected 
by the American Arbitration Association in accordance with the Rules. 
The arbitrator's decision must be in writing and shall set forth the reasons 
therefor. Such decision shall be a conclusive determination of the matter 
and binding on the disputing parties and shall have the effect of an 
arbitration award, and shall not (to the extent permitted by applicable law) 
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be contested by any of the disputing parties. The fees and expenses of the 
arbitrator shall initially be borne equally by the parties, and ultimately 
shall be allocated between or among the disputing parties by the arbitrator 
in accordance with the arbitrator's final decision. 

ARTICLE VIII 
BUYER'S RIGHT OF TRANSFER 

8.1 Rieht ofTransfer. Except as provided in this Article Vlll, Buyer shall not 
assign, encumber, transfer or convey its rights under this Agreement or in respect of any 
Receivable without the prior written approval of Seller. Buyer may sell or transfer any of 
the Receivables (but not assign this Agreement) to a third party if Buyer ensures that every 
subsequent purchaser of any Receivable (including any Persons purchasing from Buyer or a . 

· subsequent purchaser) is a reputable Person, and agrees in writing to the same · '· "",,·.c· .. 
representations, warranties, indemnification and insurance obligation and other terms 
(including those in respectofNon-Confon'!ling Receivables and further Receivables 
transfers) applicable to Buyer that are set forth in this Agreement. Buyer shall ensure thai 
any such subsequent purchaser also agrees in writing that Seller shall have a direct right of 
action against it in the event such subsequent purchaser fails to comply fully with its 
obligations. Buyer shall use no lower standards in selecting subsequent purchasers of 
Receivables than it typically uses for its other receivable portfolios and shall ensure that 
every subsequent purchaser who further transfers any Receivable shall adhere to Buyer's 
standards. Buyer shall promptly inform Seller of the identities of any potential purchasers 
to whom Buyer furnishes any of the information with respect to the Receivables, and of any 

er .of theReceiv blesJmd .. Bll er .~hall 9nly sell Receivables after 
making a good faith investigation of and determination that the potentiafpurchaser s 
integrity and financial reliability conform to the standards set forth in Exhibit D. Sale of 
some or all Receivables shall not relieve Buyer of any of its liabilities or obligations 
hereunder and Buyer shall be liable to Seller for any failure of subsequent purchasers to 
comply with the terms of its Agreement. In addition, Buyer shall ensure that (a) with 
respect to obligations incurred and actions taken by any subsequent purchaser while it owns 
any Receivable, such Person shall remain liable for such obligations and actions even if it 
has sold the Receivables or assigned its rights and obligations in respect thereof, and (b) any 
subsequent purchaser remains liable for any actions of any Person to whom it sells or 
assigns the Receivables or any rights in respect thereof. Seller shall have the right (but not 
the obligation) to take action directly against subsequent purchasers who violate their 
obligations, and each agreement providing for the transfer of Receivables shall provide for 
such a direct right of action by Seller. At Seller's option, Seller may determine not to 
proceed against a subsequent purchaser and instead proceed against Buyer (who shall be 
liable for the violations of subsequent purchaser as if such violations were violations by 
Buyer). 

8.2 Securitization; Collateral. Notwithstanding the terms and conditions of Section 
8.1, Buyer may sell the Receivables to one or more of its directly or indirectly wholly 
owned entities or to one or more trusts established by such entities, in either case, for the 
sole purpose of issuing securities backed by the Receivables or as collateral for financing of 
Receivables, provided that Buyer shall be the servicer with respect to such securitization. 

IS 
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Buyer may pledge or create a security interest in the Receivables to or for a lender as 
collateral for a Joan, provided that (a) such lender is a reputable Person, and agrees in 
writing to the same representations, warranties, indemnification and insurance obligation 
and other terms (including those in respect ofNon-Confonning Receivables and further 
Receivables transfers) applicable to Buyer that are set forth in this Agreement (as though 
such lender was a subsequent buyer) in the event that it exercises its remedies as a secured 
party; (b) Buyer shall promptly infonn Seller of the identity of any Person to whom Buyer 
has pledged or assigned the Receivables, but only in the event that such pledgee or assignee 
exercises its remedies as a secured party; and (c)Buyer shall remain the servicer with respect 
to the pledged Receivables. No such securitization or pledge of, or creation of a security 
interest in, the Receivables shall (l) provide for or permit the further assignment, 
encumbrance, transfer or conveyance of Receivables by the trusts or lenders other than in 
accordance with Section 8.1 (as though such.trusts or lenders were subsequent purchasers 
selling to other purchasers), or (2)otheiwise release Buyer from its liabilities or obligations : · · 
under this Agreement. 

ARTICLE IX 
UCC FILINGS 

9.1 UCC Filings Against Seller. On or after the date hereof, Seller shall sign at 
Buyer's reasonable request any UCC financing statement or continuation statement required 
to perfect the sale of the Receivables to Buyer from Seller. On and after the date hereof, 
Seller promptly shall give Buyer written notice of any changes in its name and location of 
its chief executive office. 

9.2 DCC F1lmgs Agamst Buver. Cln or afterthe date-ofteassigmuenl; Buyershai~· ~-~----~~ 
sign at Seller's reasonable request any UCC financing statement or continuation statement 
required to perfect the reassignment of Receivables to Seller from Buyer. On and after such 
reassignment, Buyer promptly shall give Seller written notice of any changes in its name 
and location of its chief executive office. 

ARTICLE X 
INDEMNIFICATION 

I 0.1 By Buyer. Buyer shall indemnifY and hold harmless Seller, Seller's 
Affiliates and any Person with whom Seller or its Affiliates has. a program or other·: .. · · ·· ' 
agreement relating to Receivables (including owners of the establishment(s) at which the 
credit card generating the Receivables were used), and any of their respective shareholders, 
officers, directors, agents or employees, from and against any claim, loss, cost, liability, 
damage or expense (including, without limitation, reasonable attorney's fees and costs of 
suits) that arise from or relate to (a) any breach by Buyer or any assignee or subsequent 
purchaser of the Receivables of the representations, warranties, covenants and other 
responsibilities set forth in this Agreement, (b) any other act or omission by Buyer or any 
assignee or subsequent purchaser of the Receivables or any of their respective officers, 
directors, agents, employees, representatives, assignees or subsequent purchasers with 
respect to the Receivables committed or occurring after the applicable Transfer Date, or (c) 
the improper use by Buyer or any assignee or subsequent purchaser of the Receivables of 

19 



J 
I 

----~----------~---~-----·· -----~ 

• • 
the name, marks or other property or information of Seller, its Affiliates or any other Person 
with whom Seller or its Affiliates has a program or other agreement relating to Receivables. 

l 0.2 By Seller. Seller shall indemnifY and hold harmless Buyer, Buyer's 
Affiliates and any of their respective shareholders, officers, directors, agents or employees, 
from and against any claims, loss, cost, liability, damage or expense (including, without 
limitation, reasonable attorney's fees and costs of suits) that arise from or relate to (a) any 
breach by Seller of its representations, warranties, covenants or other responsibilities set 
forth in this Agreement or (b) any other act or omission by Seller or any of its respective 
officers, directors, agents, employees, representatives or assignees with respect to the 
Receivables committed or occurring prior to the applicable Transfer Date. 

10.3 Limitations on Seller's Indemnification Obligations. Buyer acknowledges 
. that it-has_- purchase<\.the Receivables '.'AS· IS ,':-without.reliance on any representations- or,•.•.; :_ 
warranties of Seller except as expressly providecj herein, and that the Purchase Price reflects 
such fact. As a result; Buyer agrees that in no event shall Seller be liable for special, 
consequential or punitive damages ofBuyer, Buyer's Affiliates or any purchaser or assignee . 
of Receivables. Buyer also agrees that no subsequent purchaser or assignee of the 
Receivables shall have a direct cause of action against, or right of indemnification from, 
Seller and that all purchase agreements with such Persons shall so provide. 

l 0.4 Indemnification Procedure. Whenever any claim of the type which would 
occasion indemnification under Article X hereof is asserted or threatened against any party 
hereto, that party shall promptly notifY the other party hereto. The notice shall include, if 
known, the facts constituting the basis for such claim, including, if known, the amount or an 

---~ --- ... ··--estimate ofthe amoiii:itofthe liaoility••arisingtherefrom;lntheevent ofanyclaimfor----
indemnification hereunder resulting from or in connection with the claim or legal 
proceedings of a claimant not a party to this Agreement, the indemnifYing party shall have 
the right, at its option, at its expense and with its own counsel (which counsel shall be 
reasonably satisfactory to the party seeking indemnification) to assume the defense of any 
such claim or any litigation resulting from such claim or to participate with its own counsel 
(which counsel shall be reasonably satisfactory to the indemnified party) in the compromise 
or defense thereof. If the indemnifYing party undertakes to assume the defense of any such 
claim or litigation or participate in the compromise thereof, it shall promptly notifY the 
indemnified party of its intention to do so, and, as a condition to the indemnifYing party's 
indemnification obligation, the indemnified partY shall cooperate reasonably with the · 
indemnifYing party and its counsel (but at the sole expense of the indemnifYing party) in the 
defense against or compromise of any such claim or litigation. Anything in this Section 
I 0.4 to the contrary notwithstanding, the indemnified party shall not compromise or settle 
any such claim or litigation without the prior written consent of the indemnifYing party, 
which consent will not be unreasonably withheld; provided, however, that if the indemnified 
party shall have any potential liability with respect to, or may be adversely affected by, such 
claim or litigation, the indemnifYing party shall not settle or compromise such claim or 
litigation without the prior written consent of the indemnified party. 

10.5 Insurance. From and after th~ date of this Agreement and at all times that 
Buyer owns the Receivables, Buyer shall carry and maintain, at Buyer's sole cost and 
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expense, standard commercial general liability insurance, to afford protection to the limits 
of not less than two million dollars ($2,000,000) in the aggregate, which requirement may 
be satisfied if such insurance is maintained by a servicer or by a party to whom Buyer sells 
or assigns all of the Receivables. Such insurance shall be effected under a valid enforceable 
policy (or policies) issued by an insurer of recognized responsibility which is licensed in the 
States of Connecticut, Georgia, Ohio and New Y ark. Buyer shall, contemporaneously with 
the execution of this Agreement, furnish to Seller an original certificate evidencing such 
coverage, which certificate shal state that the issuing insurer will endeavor to provide thirty 
(30) days' prior written notice of cancellation to buyer and Seller, and thereafter a certificate 
of renewal shall be delivered to Seller prior to the expiration of the original policy or 
preceding renewal. 

. ;, ... 
ARTICLE XI 

CONFIDENTIALITY.:. 

11.1 General. All oral and written information about Seller and Buyer, their 
respective credit card businesses and customers, including Account Holders, and this 
Agreement (including the Purchase Price) (collectively, the "Records"), are valuable and 
proprietary assets. Seller and Buyer (and each of their respective employees and agents) 
shall treat the Records as strictly confidential and, except as expressly authorized hereunder, 
wilJ not disclose such Records to any Person or use such Records other than in accordance 
therewith, provided that Buyer may disclose such Records to any subsequent purchaser or 
potential purchaser of the Receivables if such purchaser or potential purchaser agrees to the 
terms of this confidentiality provision in writing, such Records directly relate to the 
Receivables purchased or proposed to be purchased and such Records are reasonably 

. . 

required by such purchaser or subsequent pmchase1 to collect 01 =ess1h:ee.fR~eoeeeiei'vva1ahE>llee:s..---~-----l-
Each party hereto will use its best efforts to ensure that its employees and agents maintain 
such confidentiality. Each party hereto will notify the other party hereto immediately upon 
receiving a subpoena or other legal process about the other party's Records and will 
cooperate with the other party thereto to comply with or oppose the subpoena or legal 
process. 

11.2 Limitation. This Article 11 will not apply to information, documents, and 
material that are in or enter the public domain other than through a wrongful act or omission 
of a party hereto. 

ARTICLE XII 
MISCELLANEOUS 

12.1 Notices. All notices, demands, instructions and other communications 
required or permitted to be given to or made upon any party hereto shall be in writing and 
shall be personally delivered or sent by registered or certified mail, postage prepaid, return 
receipt requested, by recognized carrier of overnight mail or prepaid telegram (with 
messenger delivery specified), or by telecopier (receipt confirmed). Notice given by 
registered or certified mail, postage prepaid, shall be deemed to be given for purposes of this 
Agreement three (3) Business Days after the date sent. Notice given by recognized carrier 
of overnight mail shall be deemed to have been given on the second Business Day after 
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delivery thereof to the carrier. Notice given by personal delivery shall be deemed to be 
given when delivered. Notice given by prepaid telegram or telecopier as aforesaid, shall be 
deemed to be given when sent, if properly addressed to the party to whom sent. Unless 
otherwise specified in a notice in writing sent or delivered in accordance with the foregoing 
provisions of this Section 12.1, notices, demands, instructions and other communications 
shall be given to or made upon the respective parties hereto at their respective addresses (or 
to their respective telecopier number) indicated below: 

if to Seller: 

....... -.··.-.· .··· 

and 

if to Buyer: 
Portfolio Recovery Associates, LLC 
140 Corporate Boulevard 

0 0 ' 
Attn: General Counsel 
Telecopier Number: (757) 32!-2518 

and 

Portfolio Recovery Associates, LLC 
130 Corporate Boulevard 
Norfolk, VA 23502 
Attn: Acquisitions 
Telecapier Niunber: (757) 961-3515 

Any party hereto may change the person, address or telecopier number to which notice 
shall be sent by giving written notice of such change to the other party in the manner provided 
herein. 

12.2 Assignment. Buyer may nat assign the Receivables, this Agreement 
and/or any of its rights or obligations hereunder without Seller's prior written consent, 
except Buyer may transfer Receivables pursuant to Article VIII hereof. Seller may freely 
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assign this Agreement and/or its rights and/or obligations hereunder without Buyer's 
consent. 

12.3 Expenses. Except as otherwise expressly provided in this Agreement, 
Buyer and Seller will each bear their own out-of-pocket expenses in connection with the 
transaction contemplated by this Agreement. 

12.4 Entire Agreement. This Agreement contains the entire agreement and 
understanding between the parties with regard to the subject matter hereof, and supersedes 
all prior agreements and understandings relating to the subject matter of this Agreement. 
The parties make no representations or warranties to each other, except as specifically set 
forth in or specified by this Agreement. All prior representations and statements made by 
any party or its representatives, whether verbally or in writing, are deemed to have been 

. merged into this Agreement. ·· · ·· .·, ·.:·, · 

12.5 Amendment. Neither this Agreement nor any i:Jf its provisions may be 
changed, w~lived or discharged orally: Any change, waiver or discharge may be effected 
only by a writing signed by the party against which enforcement of such change, waiver or 
discharge is sought. 

12.6 Governing Law; Severability. THIS AGREEMENT SHALL BE 
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE 
STATE OF NEW YORK (WITHOUT REGARD TO THE INTERNAL CONFLICT OF 
LAWS PROVISION OF SUCH STATE). THE PARTIES AGREE THAT ANY LEGAL 
ACTIONS AMONG BUYER AND SELLER REGARDING THIS AGREEMENT OR 

.. THE RECEIVABLESSRALLB:E~BR:utlvF!T n11 T 
IN THE STATE OF NEW YORK AND EACH OF THE PARTIES THEREBY 
CONSENTS TO THE JURISDICTION OF SUCH COURTS (AND OF THE 
APPROPRIATE APPELLATE COURTS) IN ANY SUCH ACTION AND WAIVES ANY 
OBJECTION TO VENUE LAID THEREIN. Process in any such action may be served 
upon any party in the manner provided for giving of notices to it herein. If any one or more 
of the provisions of this Agreement, for any reason, is held to be invalid, illegal or 
unenforceable, the invalidity, illegality or unenforceability will not affect any other 
provision of this Agreement, and this Agreement will be construed without this invalid, 
illegal or unenforceable provision. 

12.7 Waivers, Etc. No waiver of any single breach or default of this 
Agreement shall be deemed a waiver of any other breach or default of this Agreement. All 
rights and remedies, either under this Agreement or by law or otherwise afforded to a party, 
will be cumulative and not alternative. 

12.8 Remedies. If either party hereto does not pay the full amount due and 
owing to the other party under this Agreement or if a party otherwise is in default under this 
Agreement, such party shall pay to the other party, notwithstanding any other rights and 
remedies available to Seller by law or under this Agreement, for such party's damages 
resulting from the other party's failure to comply with the terms of this Agreement, all of 
said party's reasonable expenses, including attorneys' fees to enforce this Agreement. 
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12.9 Survival. Except as otherwise expressly provided herein, all the 

representations, warranties, terms and covenants of the parties hereto, including but not 
limited to indemnifications, shall survive the sale of the Receivables from Seller to Buyer. 

12.10 Headings. Paragraph headings are for reference only, and will not affect 
the interpretation or meaning of any provision of this Agreement. 

12.11 Counterparts. This Agreement may be signed in one or more counterparts, 
all of which taken together will be deemed one original. A copy of an executed signature 
page to this Agreement delivered by either party hereto via telecopy shall be deemed 
effective on the date of such delivery. 

12.12 Offsets. Any payment required to by made by any party to the other party 
may be offset by any payment required to be made by the second party to the first party •. 

12.13 Retained Claims. Buyer and Seller agree that the sale of the Receivables 
· pursuant to this Agreement shall exclude the transfer to Buyer of any and all claims and/or 

causes of action Seller has or may have against: (a) officers, directors, employees, insiders, 
accountants, attorneys, other Persons employed by Seller, underwriters or any other similar 
Person or Persons who have caused a loss to Seller in connection with the initiation, 
origination or administration of any of the Receivables, (b) any third parties involved in any 
alleged fraud or other misconduct relating to the making or servicing of any of the 
Receivables, or (c) any other party from whom Seller has contracted services in respect of 
the Receivables. 

J 
I 

-- ------- --
12:r4 - --bafeolTermliiilfion:··Tnis-Agreemen.rshallterrninate upontheearlierof----·--·-····- --- --· . ____ _ 

the following events: (i) the conclusion of the Transfer Period; or (ii) at the election of the 
non-defaulting party within thirty days of the occurrence of an Event of Default. 
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IN WITNESS WHEREOF, the parties have executed this Agreement by their duty 

authorized officers as of the date first shown above. 

. ·.- .. ·.-' . .; ; . 

GE Capital Retail Bank 

By: 

Title:-----------

General Electric Capital Corporation 

By: 

Title; --'-'~--""-,-~~----'-

GEMB Lending, Inc. 

By: 

Title:. _____________ _ 

Monogram Credit Services, L.L.C. 

By: 

RFS Holding, L.L.C 

By: 

Title: ____________ _ 

GEM Holding, L.L.C 

By: 

Title:. ____________ _ 
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IN WITNESS WHEREOF, the parties have executed this Agreement by their duly 

authorized officers as of the date first shown above. 

:': .. 

aE capi1Jl1Bank 

By: ~"-
Title: Vice President Finance 

Retailer Credit Services, Inc. 

By: ~/U& 
Title: President 

GEMB Lending, Inc .. 

By:. 

= 

Title: ------------

Monogram Credit Services, L.L.C. 

By: 

RFS Holding, L.L.C 

By: 

Title: _____________ _ 

GEM Holding, L.L.C 

By: 

Title: _____________ _ 

Portfolio Recovery Associates, LLC 

By: 

Title;:_--------------
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IN WITNESS WHEREOF, the parties have executed this Agreement by their duly 

authorized officers as of the date first shown above. 

GE Capital Retail Bank 

By: 

Title:-----------

General Electric Capital COI]Oration 

By: {[~ :J. ~~ 
.. Title: V ( r:2:-- ff/,fb{ d}3NT 

GEMB Lending, Inc. 

By: 

Title:. _____________ _ 

Monogram Credit Services, L.L.C. 

By: 

1 e: 

RFS Holding, L.L.C 

By: 

Title:. _____________ _ 

GEM Holding, L.L.C 

By: 

Title: _____________ _ 

Portfolio Recovery Associates, LLC 

By: 

Title:. ___________ .;__ __ 
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12-28-11:02:26PM; • • :651-286-5535 

IN WITNESS WHEREOF, the pv.rties have executed this Agreement by their duly 
authorized officers as of the date first shown above. 

GE Capitnl Retail Brutk 

By: 

Title:-----------

Genernl Electric Cnpitnl Corporation 

By: 

" "Title: ----------'-'-

" GEMB Lending, Inc. 

By: $---.....J jpj::;. 

Title: \h?-

Monogram Credit Services, L.L.C. 

By: 

# 10/ 25 

"' 

- ----------~--- ----~L----~----""----~--" ____ "_"_" ____ "~-----"-"~""""-~--"-"-"--"--~--~--Tit1e:. ___________ ~ 

RFS Holding, L.L.C 

By: 

Title: ____________ _ 

GEM Holding, L.L.C 

By: 

Title: _____________ _ 

Portfolio Recovery Associates, LLC 

By: 

Title: _____________ _ 
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IN WITNESS WHEREOF, the parties have executed this Agreement by their duly 
authorized officers as of the date fust shown above. 

GE Capital Retail :Bank 

By; 

Tjtle: -----------

General Electric Capital Corporation 

By: 

Title: ·.c.:..:_.:_ _______ _ 

GEMB Lending, Inc, 

By: 
Title:: ___________ _ 

Monogram Credit Services, L.L.C. 

By: ~(("2 
Title: fr-0, -f..h'l f-

RFS Holding, L.L.C 

By: 

Title:•-------------

GEM Holding, LL.C 

By: 

Title:. ____________ _ 

Portfolio Recovery Associates, LLC 

By:. 

Title::_------------
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IN WITNESS WHEREOF, the parties have executed this Agreement by their duly 

authorized officers as of the date first shown above. 

GE Capital Retail Bank 

By: 

Title: -----------

General Electric Capital Corporation 

By: 

Title: __ .:..____;_;_.:.._ _ _:__.....;._;_~ 

GEMB Lending, Inc. 

By: 

Title: ____________ _ 

Monogram Credit Services, L.L.C. 

By: 

RFS ~ol~ing, L.L.C 

By:~~ 
\} ~~~;;::o:61~ LA-Tl 

Title:.-"-"'L-----------

Portfolio Recovery Associates, LLC 

By: 

Title:. _____ __;'---------
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EXHIBIT A 

BILL of SALE 

For value received and in further consideration of the mutual covenants and conditions 
set forth in the Forward Flow Receivables Purchase Agreement (the "Agreemenf'), dated as of 
the 12'h day of December, 2011 by and between General Electric Capital Corporation, GE 
Money Bank, GEMB Lending, Inc., Monogram Credit Services, L.L.C., RFS Holding, L.L.C., 
and GEM Holding, L.L.C. (collectively "Seller") and Portfolio Recovery Associates, LLC 
{"Buyer"), Seller hereby transfers, sells, conveys, grants, and delivers to Buyer, its successors 
and assigns, without recourse except as set forth in the Agreement, to the extent of its ownership, 
the Receivables as set forth in the Notification Files (as defined in the Agreement), delivered by 
SeJier to Buyer on each Transfer Date, and as further described in the Agreement. 

GE Capital Retail Bank 

By: 

Title: ------------

General Electric Capital Corporation 

Title: __________ _ 

GEMB Lending, Inc. 

By: 

Title:. _____________ _ 

Monogram Credit Services, L.L.C. 

By: 

Title: _____________ _ 

27 



' ' 

• 

28 

• 
RFS Holding, L.L.C 

By: 

Title: ___________ _ 

GEM Holding, L.L.C 

By: 

Title:. ___________ _ 



• • 
EXHIBIT Al 

Purchase Price Reconciliation/Funding Instructions 

Date 

TO: 

Pusuant to the RECEIVABLES PURCHASE AGREEMENT{s), dated this day of2010 by 
and between General Electric Capital Corporation, a New York corporation, Montgomery 
Ward Credit Corporation, a Delaware corporation and Monogram Credit Card Bank of 
Georgia, a Georgia state-chartered bank (collectively "Seller''), on the one hand, 
andPortfolio Recovery Associates, LLC (collectively "Buyer") the following funding .. ,, .. ,. · .· 
instructions are submitted for payment. 

Portfolio 

GE Batch#: 

Forwarding# 

Total Number of Accounts 

Outstanding Balances on 
Transfer Date: 

Cut-Off Date 

Purchase Price Factor 

Purchase Price 

0% Holdout 

Amount of Wire transfer 

Date ofTransfer: 

Bank: 

ABA No. 

Account No: 

Account Holder: 

29 
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EXHIBITB 

Media Availability 

Private Label/ Core Accounts 
Applications kr::pt for 2ycnrs from date opened. 
Sale slips kept from 6months: to 2 years from purchE!Sed dnte. 
Stntr::menlS available from 01195 forward. 

Note: No media nvnllable from closed stores. 

Return Media to: Lnstnnme 

Acct# 

Montgomery Wards/ Lechmere 
Applic11tions possibly nvnilnble from 1995 forwnn:l. 

No applicntions filmed/nvnilnble during or between 06/95-12/95. 
Snle slips kcpl from 6momhs to 2 years from purchased date. 

Statements available from 01/95 forward. 

First Nanu: 

Balance Forwarding II Batch# 

.. . .. 
Date requested: 

. . 

. .. . First Request 0 Second Request 0 
Portfolio: 

Private Label 0 Montgomery Ward 0 Exxon 0 Commercial 0 

0 Application (signed) 

0 Sales Slip 
;~ 

-r 'Q • 

0 Statement 
0 DnteRWlgc 10 

0 Last Payment 

0 Sllll.emcnt indicating balance placed 

0 Transcript 

0 Other (i.e. payment history-specific date) 
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Exhibit c 
NON-CONFORMING R!ECEIVABLE BUYBACK LAYOUT 
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-~~~- Ltgtnd 
PllnfOliDCod""'~~
CM "'Commercial Line 
disch!lfU:td 
EX., Oil nnd Gns 
Chap. 1J 
XC • External (none of the ah11vc) 
found 
MB., MOTIOgr.tm Bnnk 
MW .. Montgom~ Wnrrl 
to Chap. 11 
PL .. Private Label (RFSNA) 
(See fo!!mving Jl3!lt-for notc.s) 

Nates: . 

• • 
Exhibit C (cant) 

Ficld Ddinltions RequcstReusun Code.!(0419) 
lhi}'batk~--~Mast:rfiJe~-0415~-Bankruptcy~~~~~-

AcctU AACCTII 0417 Decerued 

Ln.stName ALNM1 0415 Judgement 

FirstNamn AFMNAM 0426 Froud 

0427 SetUtd/Paid 
0428 o~ .. 

0431 Chnp,\3 convened to Chnp. 7 
0432 Omp, !3 no rt(:ord found 

1, Flit Transfer. FOrmnti Flxe"d FormaiTeit File; 3112 11 Diskette, CD ROM, or Elecrronlc 
2. E11ch sales batch should be retained and included with each buyback request 

04l3-GmpJJ.dismWed ___ _ 
0434 Bnnkruptcy 

0435 Cbnp. 7 convtrted to 

(}.136 Cb!!p. 7 no record 

04)7 Chap. 7 di;mis.scd 
043!1 Chap. 13 tonvcncd 

0439 Lnte RefCJiill 

3, All numeric fields should be 0 filled, rightjustificd_with no editing {i.e. n~ commns, decimal p~ints, or currency symbols) 
4. Current Balnnce is baJanc.e nt timC of sale Jess any payments received by bUyer 
5. Value within{) =tatal bytes 
6. Trans code 0424 -Only direcl payments to buyer (not direct payments to GE Capital) 
7. AU 8 byte fields use Century Year Month Day with no editing (i.e. 4/16/98 should be 19980416) 
8. Trans code 0425- Cnse # nndlor Judgment Date ecccptnble 
9. Trllfl5 Code 0427- Pmt/Scttlcd andlor Pmt nmount acceptable 
I 0. Buyer is responsible for all dam11ges cDused by transfer if computer virus 
I I. Hardcopy (pnpcr) fonnat is NOT acceptable 
12. Em:h buyback file should include a 0001 header record 
13. A unique sequence number should be sent with ench buyback 
14. If buyer has received any dlrcd paymen l!! nn accounts being returned, n 0424 n pnyment trnnsnction del ail record for ench payment 
should be 

included lmmedintely following the applicable returned account record. 
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• • 
EXHIBITD 

I. Buyer and all subsequent buyers shall run a Dun & Bradstreet check on all 
prospective purchasers ("Prospective Purchasers") from Buyer or subsequent buyers of all or part of 
the Receivables to ensure that no material negative information is reported with respect to such 
Prospective Purchasers. 

2. Buyer and all subsequent buyers shall ensure that Prospective Purchasers that 
are not attorneys are members in good standing in the American Collectors Association. 

3. Buyer and all subsequent buyers shall ensure that Prospective Purchasers that 
are attorneys are members in good standing in their respective state bar associations. 

_ 4. Buyer and all subsequent buyers shall check all references with respect to 
integrity, reliability and lawfulness of business practices of Prospective Purchasers wiih whom they 
have not already developed a trusting relationship in the sale of receivables to ensure that no. negative 
information is given with respect to such Prospective Purchasers, 

5. Buyer and all subsequent buyers shall check with the Better Business Bureau to 
ensure that there is no substantial number of complaints or any material complaints regarding the 
Prospective Purchaser. 
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Exhibit E 

AFFJDAVIT OF SALE 
OF ACCOUNT 

BY ORIGINAL CREDITOR 

State of _____ , County of ____ _ 

-----'--~being duly sworn, deposes and says: 

• 

I am over 18 and not a party of this action. I am (title) of GE Capital Retail 
Bank. In that position I have access to creditor's books and records, and .am aware of the process of the 
sale.and assignment of electronically stored business records. 

On or about (date) (creditor) sold a pool of charge-off 
accounts (the Accounts) by a Purchase and Sale Agreement and a Bill of Sale to 
-.----:-----::--(debt buyer). As part of the sale ofthe Accounts, electronic records and 
other records were transferred on individual Accounts to the debt buyer. These records were kept in the 
ordinary course of business of (creditor). 

The Creditor has a process to detect and correct errors on these accounts. The above statements are true 
to the best of my kriawledge. 

Signed this ___ day of _____ , ___ . 

(Name of Affiant) 

Signed and sworn to before me this ___ day of ________ by 

(Notary Stamp) 
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Exhibit F 

AFFIDAVIT OF SALE 

STATE OF: Minnesota 

:55 

COUNTY OF: Ramsey 

BEFORE ME, on the day and date set forth below, the undersigned Notary, being qualified and commissioned in 
and for the county and state aforesaid, personally cam and appeared «REPS_NAME», who being duly sworn, did 

· depose·and s~y: 

Affiant Is a [insert actual title! at GE Capital. Retail Bank, Issuer of the rel.evant consumer transaction/credit card(s). 
I have reviewed the. informatiOn below regarding· the debt <<ACCT>> {the "Account") made by <<NAME». (the 
"Debtor" I made payable to GE Capital Retail Bank and subsequently sold to «BUYER». 

The amount owed on «Date» the date that the account was sold to «BUYER» is the sum of $«AMT» and Is 
reflected in the system of GE Capital Retail Bank. 

The following statement pertains If the debtor referenced above is a state of California resident: I certify under 
penalty of perjury under the laws of the state of California that the foregoing is true and correct. 

Executed this ______ ,day of ____ ~ 2011 

«REPS _NAME» 
<Title> 

Sworn to and Subscribed before me this ____ day of ________ ~ 2011 

Notary Public 

My commission expires: ______ _ 




